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34-13292 BENEFICIAL OWNERSHIP _ DIS- 
CLOSURE REQUIREMENTS An- 
nouncement of Proposed amendments 
to new Rules 13d-3 and 13d-5 and new 
Schedule 13D relating to disclosure of 
beneficial ownership of securities of 
public companies. Withdrawal of pro- 
posal Item XA requiring disclosure of 
issuer's thirty largest security holders 
of record and 10 largest voting blocks 
of its securities. 
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34-13289 MEANS OF IMPROVING DISCLOSURE 
BY CERTAIN FOREIGN PRIVATE 
ISSUERS The Securities and 
Exchange Commission today an- 
nounced extension of the period for 
comments on the above matter. (All 
comments should be submitted by 
March 31, 1977 - and should refer to 
File No. S7-661) 








34-13288 34-13296 


33-5708 ADOPTION OF BENEFICIAL OWNER- 
SHIP DISCLOSURE REQUIREMENTS 
Amendment of existing rules and 
Schedules 13-D and the Adoption of 
new rules and a Form 13D-5 relating 
to disclosure by certain beneficial 
owners of securities pursuant to 
Section 13(d) of the Securities Ex- 
change Act of 1934. At the same time, 
the Commission amended certain of its 
forms and schedules under the Secur- 
ities Act of 1933. Effective August 31, 
1977. 


34- 13280 ADOPTION OF AMENDMENTS TO 
MISSING, LOST, STOLEN, AND 
COUNTERFEIT SECURITIES PRO- 
GRAM AND REPORTING AND 


INQUIREY REQUIREMENTS 
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34-13281 


34-13293 


34- 13295 


The release amends certain require- 
ments of the Commission's lost and 
stolen securities program and delays 
the effective date of Section 1/7f-1. 
The amendments and the delay in the 
effective date are intended to imple- 
ment this program in a’more efficient 
manner. (Effective Date: July 1, 
1977) (Comments must be received on 
or before May 1, 1977 and should refer 
to File No. S7-611) 


LOST AND STOLEN SECURITIES 
PROGRAM 


Notice of Proposed Amendments to 
Rule These amendments would alter 
certain reporting and inquiry require- 
ments for registered transfer agents 
with respect to missing, lost, stolen 
and counterfeit securities. They are 
intended to eliminate duplicate report- 
ing and inquiry in the implementation 
of the Commission's lost and stolen 
securities program. All comments 
must be on or before May 1, 1977 and 
should refer to File No. S7-611) 


REGULATION OF TRANSFER 
AGENTS 


The rules being proposed, when 
adopted, are intended; (1) to assure 
that registered transfer agents perform 
their functions in a prompt and ac- 
curate manner; (2) to provide early 
warning of inadequate transfer agent 
performance; (3) to provide a mechan- 
ism to limit expansion of transfer 
agent activities when transfer agents 
are unable to meet the performance 
time standards; (4) to assure prompt 
response to inquiries concerning the 
status of items presented for transfer; 
and (5) to require the maintenance and 
preservation of certain records neces- 
sary to monitor compliance with the 
proposed rules. Comments must be 
received on or before April 13, 1977. 
All comments should refer to File No. 
S7-678. 


RECORDKEEPING AND PRESERVA- 
TION REQUIREMENTS 


Adoption of amendment to Sections 
17a-3 and 1/a-4 to establish record- 
keeping requirements for municipal 
securities brokers and dealers. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5807/February 22, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13283/February 22, 1977 


Admin. Proc. File No. 3-5094 


DONALD R. BERNARD 
11126 Capri 
Houston, Texas 


ORDER ACCEPTING RESIGNATION OF ATTORNEY 
FROM PRACTICE BEFORE THE COMMISSION 


The Securities and Exchange Commission today 
announced the acceptance on January 18, 1977, of 
the resignation of Donald R. Bernard, an attorney 
licensed to practice by the state bar of Texas, from 
practice before the Commission, and the termination 
of a pending private proceeding pursuant to Rule 
2(e) of the Commission's Rules of Practice against 
him. 


On May 3, 1976, a permanent injunction was entered 
against Bernard by the United States District Court 
for the Western District of Oklahoma in Securities 
and Exchange Commission v. Petco Oil and Gas, 
Inc., et al., Civ. No. 76-0244-D. The complaint filed 
by the Commission in that action alleged that 
Mr. Bernard violated the registration and antifraud 
provisions of the federal securities laws' in connec- 
tion with his formation and promotion, with certain 
others, of one of the largest Schedule D oil and gas 
sales operation in the Southwest United States, 
Petco Oil and Gas Inc., (’’Petco’’). Pursuant to 
Regulation B,« Petco made a number of offerings of 
fractional undivided working interests in oil and gas 





Sections 5(a), 5ic) and 17(a) of the Securities Act 
of 1933 and Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder. 


“Regulation B of the Commission’s Rules provides 


an exemption from the registration and certain other 
requirements of the Securities Act for offers and sales 
of certain fractional undivided interests in oil and gas 
rights, where the offering does not exceed $250,000. 
Instead, the issuer or deaier must file with the 
Commission the appropriate offering sheet at least 
10 days prior to the commencement of an offering 
made pursuant to this regulation. See 17 CFR 230. 
300-230 .346 





leases to investors, effecting sales of approximately 
$10 million. The offering sheets were prepared by 
Petco personnel who had been employed by Bernard, 
and who reviewed the material with Bernard. 


The complaint further alleged that Bernard installed 
officers and directors of Petco, and employed sales 
managers and inexperienced salesmen who effected 
sales via high pressure, long distance telephone calls 
to randomly selected prospective investors. Designed 
to lure investors by appealing to their gambling 
instincts and then stampeding them into making a 
snap decision to invest without serious consideration 
of the merits, the sales pitch contained numerous 
false and misleading statements concerning, among 
other things, the ownership, experience and financial 
condition of the company; the use of proceeds; the 
type of wells for which investments were solicited; the 
tax effects of an investment; the degree of risk involved 
in an investment; and the number of interests availa- 
ble to be purchased. Particularly serious misrepre 
sentations were made to investors concerning the use 
of funds received from them, including anticipated 
administrative costs associated with the offerings 
Contrary to the representations contained in the 
offering sheets, substantial amounts of funds received 
from the public were diverted by Bernard and his 
partner for their own use and benefit. 


In consenting to the entry of a permanent injunction 
against him, and in submitting his resignation from 
practice before the Commission, Bernard neither 
admitted nor denied the allegations of the Commis 
sion’s complaint. For the purpose of this Rule 2(e) 
proceeding, however, those allegations are deemed 
to the true.” 


In view of the foregoing, it is in the public interest 
that the resignation from practice before the Commis 
sion tendered by Bernard be accepted. Accordingly, 
IT 1S ORDERED that the resignation from practice 
of Donald R. Bernard is hereby accepted, and it 
is further 


ORDERED that he shall no longer have the privilege 
of appearing and practicing before the Commission 


By the Commission 


George A. Fitzsimmon< 
Secretary 





"Rule 2(e)(3)(iv) of the Commission’s Rules of Practice 
provides that ‘‘[al person who has consented to the 
entry of a permanent. injunction without 
admitting or denying the facts set forth in the com 
plaint shall be presumed . . . to have been enjoined 
by reason of the misconduct alleged in the com 
plaint.”. 17 CFR 201.2(e)(3)(iv). 





SECURITIES ACT OF 1933 
Release No. 5808/February 24, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13291/February 24, 1977 


ADOPTION OF BENEFICIAL OWNERSHIP DIS- 
CLOSURE REQUIREMENTS 


The Securities and Exchange Commission today 
announced the -amendment of existing rules and 
Schedule 13D [17 CFR 240.13d-101] and the adoption 
of new rules and a Form 13D-5 [17 CFR 240.13d-102] 
relating to disclosure by certain beneficial owners of 
securities pursuant to Section 13(d) of the Securities 
Exchange Act of 1934 (‘Exchange Act’) [15 U.S.C. 
78a et seq., aS amended by Pub. L. No. 94-29 
(June 4, 1975)]. At the same time, the Commission 
amended certain of its forms and schedules under 
the Securities Act of 1983 (‘Securities Act’) 
[15 U.S.C. 77a et seq.] and under the Exchange Act 
to require issuers to disclose information regarding 
certain beneficial Owners of their securities. These 
actions, which will not become effective until 
August 31, 1977, were primarily based on the 
‘‘Proposals Relating to Disclosure of Beneficial Owners 
and Holders of Record of Voting Securities’’ published 
by the Commission on August 25, 1975 in Exchange 
Act Release No. 11616 [40 FR 42212]. It should be 
particularly noted that portions of the proposed rule- 
making (including the proposal which would have 
required each issuer to disclose information regarding 
its thirty largest holders of record and each of their 
respective ten largest voting blocks of securities) 
have been formally withdrawn and will not be 
adopted. See Proposed Rules in this issue at page , 
Exchange Act Release No. 34-13292. As discussed 
below, the Commission has also concurrently pub- 
lished for comment proposed amendments to certain 
of the rules adopted today. See Proposed Rules in this 
issue at page , Exchange Act Release No. 34-13292). 
it should also be noted that the Commission has 
deferred amending Form U5S [17 CFR 259.5s] under 
the Public Utility Holding Company Act of 1935 
(15 U.S.C. 79a et seq.] as it relates to disclosure of 
information about beneficial owners of more than 
five percent of a class of securities required to be 
reported on that form. 


All of the rules and forms adopted or amended 
herein will become effective on August 31, 1977, 
except that any person who so chooses may rely 
upon them as of the date of their publication in 
the Federal Register 


SEC DOCKET/1779 





|. SUMMARY OF NEW AND AMENDED RULES 
AND FORMS ADOPTED 


Generally, Section 13(d) of the Exchange Act requires 
a report by any person (or group of persons) who, 
as a result of an acquisition, becomes the beneficial 
owner of more than five percent of certain classes 
of equity securities of certain issuers. In order to 
provide more objective standards for the application 
of this general requirement, the Commission has 
adopted rules defining, for certain purposes, the terms 
“beneficial owner,’’ ‘‘acquisition,’’ and ‘‘group.”’ 


For the purposes of Section 13(d), the Commission 
has adopted a definition of the term ‘beneficial 
owner’’ which primarily focuses on who possesses 
voting power or investment power over securities, 
including a person who has the right to acquire 
certain securities within sixty days (Rule 13d-3, 
17 CFR 240.13d-3). The rule specifically excludes 
from the definition of beneficial owner stock exchange 
members with respect to customer's securities which 
may be voted by the exchange members on certain 
routine matters and certain lenders with respect to 
pledged securities. Also, Rule 13d-4 [17CFR 240. 13d-4] 
permits any person filing a statement under Section 
13(d) to disclaim beneficial ownership in the securities 
covered in such statement. However, disclosure 
requirements in the amended schedules under 


Section 13(d) call for information concerning other 


persons who, although not ‘‘beneficial owners’’ of 
securities held by a reporting person, nonetheless 
are known to have an economic interest in more 
than five percent of that class of securities. 


Another rule (Rule 13d-6, 17 CFR 240.13d-6) defines 
certain transactions (such as gifts and inheritances) 
as acquisitions for purposes of Section 13(d) even 
though such transactions do not involve a purchase, 
and deems the formation of certain groups of persons 
for the purpose of acquiring, holding or disposing 
of securities to be an acquisition which may trigger 
the reporting requirements of Section 13(d), even 
though the group has not made any purchase or 
other acquisition subsequent to its formation. 


In addition, the Commission has exercised its exemp- 
tive powers under Sections 13(d)(5) and (6) of the 
Exchange Act for the first time on a general basis. 
A new rule (Rule 13d-5, 17 CFR 240.13d-5) and a 
related short form (Form 13D-5) will permit certain 
institutional investors (such as broker-dealers, invest 
ment companies and banks), and certain employee 
benefit plans, who acquire more than five percent 
of a class of securities in the ordinary course of 
their business and without the intent or effect of 
changing or influencing control, and who meet certain 
other requirements, to file an abbreviated acquisition 
notice on a quarterly basis in lieu of filing the current 
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form, Schedule 13D [17 CFR 240.13d-101], which 
otherwise is required to be filed within ten days 
after certain acquisitions. Another rule (Rule 13d-7, 
[17 CFR 240.-13d-7]) provides an exemption from 
reportina for certain underwriters engaging in a 
registered, firm commitment underwriting. 


The Commission has amended Schedule 13D, the 
long form acquisition statement, in order to make 
the information therein more meaningful to investors 
and, to the extent feasible, the reporting of that 
information less burdensome to beneficial owners. 
Schedule 13D, as amended, requires disclosure of 
the citizenship of the beneficial owner; the general 
nature of any non-purchase acquisitions;. and certain 
pledges of securities by the beneficial owner. Certain 
other disclosure requirements of Schedule 13D, which 
were ‘‘temporarily’’ adopted in 1968, have been 
amended as follows: the requirement that the bene- 
ficial owner and certain related persons disclose their 
ten year employment histories and any criminal con- 
victions during the past ten years has been reduced 
to five years; the requirement that a _ reporting 
corporation disclose information regarding all of its 
officers has been limited to information regarding its 
executive officers; and the requirement that a report- 
ing limited partnership disclose information regarding 
its general and limited partners has been reduced 
to information with respect to general partners only. 


Finally, certain ‘‘housekeeping’ interpretations re- 
garding required signatures and incorporation of 
information by reference to exhibits have been codi- 
fied in the schedule, as amended. 


The Commission also has determined to integrate 
information concerning beneficial Ownership of the 
securities of publicly owned corporations into the 
Commission's continuous disclosure system under the 
federal securities laws as previously was proposed. 
Accordingly, additional disclosure by issuers regarding 
the beneficial owners of more than five percent of 





It should be noted that Schedule 13D also is 
presently required to be filed in connection with 
the making of certain tender offers subject to the 
provisions of Section 14(d) of the Exchange Act. 
On August 2, 1976, the Commission proposed for 
comment certain rules and reiated schedules under 
Sections 14(d) and 14(e) of the Exchange Act with 
respect to tender offers. If adopted, these proposals 
would, among other things, provide for a specific 
Tender Offer Statement (proposed Schedule 14D-1) 
[17 CFR 240.14d-100] to be used instead of Schedule 
13D. Exchange Act Release No. 12676 (August 6, 
1976) (41 FR 33004). 





a Class of their securities will now be required in 
registration statements on Forms S-1 [17 CFR 239.11] 
and S-11 [17 CFR 239.18] under the Securities Act, 
and in registration statements on Form 10 [17 CFR 
249.210], annual reports on Form 10-K [17 CFR 
249.310] and in proxy, information and other state- 
ments prepared pursuant to Schedules 14A [17 CFR 
240.14a-101], 14B [17 CFR 240.14a-102] and 14C 
{17 CFR 240.14c-101] under the Exchange Act. The 
information to be required in the specified forms 
will, in large part, be based on disclosures made by 
beneficial owners pursuant to Section 13(d) of the 
Exchange Act; issuers may rely upon such statements 
unless they have knowledge of other information. 


It must be emphasized that the definition of ‘’bene- 
ficial owner’’ and the related rules have been adopted 
primarily for the purposes of Section 13(d) of the 
Exchange Act. While substantially similar concepts will 
apply with respect to various registration and reporting 
forms, the new rules are not intended to affect 
interpretations of the provisions of Section 16 of the 
Exchange Act, or the rules and regulations thereunder, 
since the purposes of Section 16 are different from 
those of Section 13(d). Accordingly, beneficial owner- 
ship for the purposes of Section 16 would continue 
to be defined and interpreted by the Commission and 
construed by the federal courts in light of the 
purposes of that Section. 


Il. BACKGROUND 


In 1968, the Congress adopted the so-called Williams 
Act Amendments which added Sections 13(d), 13(e), 
14(d), 14(e) and 14(f) to the Exchange Act.’ 


During the period in which the Williams Act has been 
in effect, there have been apparently varying judicial 
interpretations of the Williams Act and a number of 
interpretative questions raised regarding the Com- 
mission’s rules thereunder, which were adopted as 
emergency rules pursuant to the Administrative Proce- 
dure Act, but without the benefit of written comments 
from interested persons. In addition, there has been 
growing Congressional and public interest in the 
adequacy of ownership data in general and of foreign 
ownership data in particular. Most importantly, there 
have been certain questions raised as to whether the 
Commission's schedules, rules and regulations in this 
area provided adequate disclosure and other protec- 
tions to investors in connection with significant 
acquisitions and takeovers. Accordingly, in the fall of 
1974, the Commission ordered a Public Fact-Finding 
Investigation in the Matter of Beneficial Ownership, 
Takeovers and Acquisitions by Foreign and Domestic 
Persons (hereinafter ‘‘Beneficial Ownership Hear- 
ings’’)? to re-examine this entire area. 


Based primarily on the testimony, exhibits and written 


comments contained in the record of the Beneficial 
Ownership Hearings and on its own experience, the 
Commission published on August 25, 1975, its 
‘Proposals Relating to Disclosure of Beneficial Owners 
and Holders of Record of Voting Securities’ (herein- 
after, ‘1975 Ownership Proposals’’).4 As set forth 
therein, the 1975 Ownership Proposals if adopted 
would, among other things, have: 


—defined ‘‘beneficial owner’’ to include any person 
who has or shares the power to direct the voting or 
disposition of the securities, or who has or shares the 
power to direct the receipt of dividends or proceeds 
from the sale of the securities; 


—required more disclosure in Schedule 13D regarding 
the nature of beneficial Ownership, other beneficial 
owners of the securities covered therein, and the 
record holders involved; 





“An examination of the legislative history reveals that 
the amendments were primarily enacted for the two- 
fold purpose of (i) providing adequate disclosure and 
other protections to stockholders in connection with 
takeover attempts, such as tender offeis, and 
corporate repurchases, and (ii) providing adequate 
disclosure to stockholders in connection with any 
substantial acquisition of securities within a relatively 
short period of time. S. Rep. No. 550, 90th Cong. 
Ist Sess. 7 (1967); H.R. Rep. No. 1711, 90th Cong. 
2nd Sess. 8 (1968); and Hearings on S. 510 Before 
the Subcom. on Securities of the Senate comm. on 
Banking and Currency, 90th Cong., 1st Sess. (1967). 
In 1970 Congress amended certain of these provisions 
by lowering the reporting threshold for acquisitions 
and tender offers from ten percent to five percent 
and by granting the Commission additional rulemaking 
authority. Hearings on S. 3431 Before the Subcomm. 
on Securities of the Senate Comm. on Banking 
and Currency, 91st Cong., 2nd Sess. (1970). In order 
to implement immediately those provisions of the 
1968 and 1970 Williams Act Amendments which were 
not self-executing upon their effectiveness, the Com- 
mission adopted temporary rules and _ regulations. 
Exchange Act Release No. 8370 (July 30, 1968) 
(33 FR 11015) as amended by Release No. 8392 
(August 30, 1968) (33 FR 13036), as further amended 
by Release No. 9060 (January 18, 1971) (36 FR 976). 


3Exchange Act Release Nos. 11003 (September 9, 
1974) (39 FR 33855) and 11088 (November 5, 1974) 
(39 FR 41223). 


“Exchange Act Release No. 11616 (August 25, 1975) 
(40 FR 42212). See SEC Docket S7-580. 
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—deemed certain persons, including members of a 
group, who become beneficial owners of securities 
through non-purchase transactions to have ‘’acquired’”’ 
such securities; 


— provided a short form acquisition notice to be used 
by certain persons, particularly certain institutional 
investors, who acquire securities in the ordinary 
course of their business and not for the purpose or 
with the effect of changing control; 


—required certain public companies to disclose in 
various registration, reporting and proxy forms: bene- 
ficial owners of more than five percent of a class of 
voting securities, including their names, nationalities, 
and the nature of their ownership; the aggregate 
beneficial ownership by management of securities of 
the issuer or any of its parents or subsidiaries; and 
certain pledge agreements; 


—required public companies to disclose in various 
registration, reporting and proxy soliciting forms their 
and their parents’ thirty largest record holders, subject 
to a de minimus exception, of each class of voting 
securities as well as such persons’ voting authority, 
and if such persons had no voting authority, the 
owners of the ten largest blocks held of record by 
each such record holder. 


In response to these proposals the Commission 
received over 225 letters of comment from interested 
persons.° 


Based upon these letters of comment and based on its 
own experience, the Commission has determined to 
adopt some of the 1975 Ownership Proposals as 
published for comment and some in modified form, 
as already summarized and as set forth more fully 
below in the ‘‘Synopsis’’ and the text of the rules 
themselves, and not to adopt one proposal at all and 
portions of other proposals, as discussed more fully 
below in ‘Proposals Not Adopted.”’ 


Il. SYNOPSIS OF ADOPTED AND AMENDED 
RULES AND FORMS 


This brief synopsis is included in order to assist all 
interested persons in their understanding of, and 
compliance with, the provisions of Section 13(d) of 
the Exchange Act and the rules adopted herein. The 
synopsis is, however, brief and the attention of all 
interested persons is directed to the actual text of the 
rules and forms themselves for a more complete 
understanding. 


A. Provisions Relating to Obligations of Beneficial 
Owners 


(1) Rule 13d-1: Filing of Schedule 13D 
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Rule 13d-1 has been re-adopted in its entirety as 
Rule 13d-1(a). Under the new Rule 13d-3(a), there 
may be multiple beneficial owners of the same 
securities when two or more persons share voting 
power or investment power over such securities or 
when such powers reside in different persons. Also, 
Rule 13d-3(d)(1) provides that with respect to certain 
options relating to outstanding securities both the 
holder of the option and the person who presently 
owns the underlying securities would be deemed to 
be beneficial owners. Accordingly, a new Rule 
13d-1(b) has been adopted to permit one acquisition 
statement to be filed when there is more than one 
beneficial owner of the same securities. 


Rule 13d-1(b) is permissive, however, so that each 
beneficial owner of the same securities may file a 
separate acquisition statement. This is important 
because each beneficial owner in a multiple beneficial 
ownership situation must comply with all of the rules 
set forth herein and the provisions of new Rule 
13d-1(b) do not relieve such person from this responsi- 
bility. When two or more persons do report jointly 
pursuant to Rule 13d-1(b), each such person is 
responsible for the timely filing of the statement and 
any amendment, and for the completeness and 
accuracy of such statement or amendment. The joint 
Statement so filed must contain all requisite informa- 
tion about each person and should include, as an 
exhibit, their agreement in writing that the statement 
is filed on behalf of each. If an institutional investor 
who meets the standards of Rule 13d-5 and an 
individual investor who does not are beneficial owners 
of the same securities and are required to file under 
Section 13(d), they may not both utilize Form 13D-5 
since the individual investor does not meet the require- 
ments for the use of that form. They may file a joint 
Schedule 13D or the individual may file Schedule 13D 
and the institutional investor Form 13D-5. 


A new subsection to Rule 13d-1(a) provides that any 
person may rely upon the information set forth in that 
issuer’S most recent quarterly or annual report and 
any Current report subsequent thereto under the Ex- 
change Act for determining, for the purposes of 
Section 13(d), the amount of outstanding shares of a 
class of equity securities, so long as he does not know 
or have reason to believe that such information is 
inaccurate." 





“SEC Docket S/7-580, available for inspection and 
copying at SEC Public Reference Section, Room 6101, 
1100 L Street, N.W., Washington, D.C. 


’Section 13(d)(4) of the Exchange Act deems certain 
treasury and other shares not to be outstanding and 
Rule 13d-3(d)(1) deems certain unissued securities 
to be outstanding for calculating the ownership by 
certain persons. 





(2) Rule 13d-1: Filing of Amendments 


Rule 13d-2, which required the prompt filing of an 
amendment to Schedule 13D to reflect any material 
change, has been re-adopted without change. 


(3) Rule 13d-3: Determination of Beneficial Ownership 


For the purposes of Section 13(d), new Rule 13d-3(a) 
provides that a beneficial owner of a security includes 
any person who directly or indirectly has or shares 
voting power and/or investment power of such 
security. Voting power includes ‘the power to vote, 
or to direct the voting of, such security’’ and invest- 
ment power includes ‘’the power to dispose, or to 
direct the disposition, of such security.’’ ‘An analysis 
of all relevant facts and circumstances in a particular 
situation is essential in order to identify each person 
possessing the requisite voting power or investment 
power. For example, for the purposes of the rule, the 
mere possession of the legal right to vote securities 
under applicable state or other law (i.e., a manage- 
ment proxy committee) may not be determinative of 
who is a beneficial owner of such securities inasmuch 
as another person or persons may have the power 
whether legal, economic, or otherwise, to direct such 
voting. Furthermore, paragraph (b) of new Rule 13d-3 
points out that the rule cannot be circumvented by an 
arrangement to divest a person of beneficial ownership 
or to prevent the vesting of beneficial ownership as 
part of a plan or scheme to evade the reporting 
requirements of Section 13(d). 

New Rule 13d-3(c) provides that all securities benefi- 
cially owned by a person are to be aggregated in 
determining how many securities such person owns, 
regardless of the nature of the beneficial ownership. 
Thus, a person who serves as trustee of several trusts 
which hold securities of the same issuer would have to 
aggregate the number held in each trust with respect 
to which such trustee has either voting power or 
investment power, or both. 


In addition to being a beneficial owner by possession 
of voting power or investment power, a person is also 
deemed to be a beneficial owner of a _ security 
pursuant to new Rule 13d-3(d)(1) if such person has 
the right to acquire beneficial ownership of such 
security at any time within sixty days through the 
exercise of an option, warrant or right, conversion of 
a convertible security, or pursuant to the power to 
revoke a trust or similar arrangement.‘ 


New Rule 13d-3(d){2) excludes from the definition of 
beneficial owner any person whose only interest in the 
securities is record ownership and membership on a 
national securities exchange that has rules which 
permit a member to vote such securities without 
instruction, on certain routine matters.®. Rule 13d- 
3(d)(3) excludes from the definition of beneficial owner 


any person whose only interest in the securities is that 
of a pledgee in the ordinary course of his business 
pursuant to a bona fide pledge agreement. However, 
if there has been a default under such an agreement, 
the rule provides that the pledgee may be deemed the 
beneficial owner during such time as the event of 
default shall remain uncured for more than thirty days, 
or at any time before a default is cured if the power 
acquired by the pledgee because of the default 
enables him to change or influence issuer control. 


(4) Rule 13d-4: Disclaimer of Beneficial Ownership 


New Rule 13d-4 permits any person to expressly 
declare in such person’s Schedule 13D or Form 13D-5 
that the filing of such a statement shall not be 
construed as an admission that the person is the bene- 
ficial owner of the securities covered by such state- 
ment. 


(5) Rule 13d-5 and Form 13D-5: Short Form Acquisi- 
tion Statements 


New Rule 13d-3, defining beneficial owner, and new 
Rule 13d-6, defining acquisition, may have a sig- 
nificant impact on the reporting obligations of certain 
institutional investors and professionals in the securi- 
ties business. Since such persons often acquire securi- 
ties in the ordinary course of their business and not 
with a view toward changing or effecting a change in 
the control of an issuer, it is not necessary or 
appropriate for the purposes of Section 13(d) in such 
instances to have such a person file a complete 
Schedule 13D within ten days after any acquisition 
which results in such person being the beneficial 
owner of more than five percent of a class. In recog- 
nition of this situation, Congress specifically provided 
in Section 13(d)(5) that the Commission could permit 





’Proposed amendments to this rule, announced today, 
would, if adopted, delete the sixty-day time limit so 
that a person would be deemed to be the beneficial 
owner of securities which such person has the right to 
acquire at any time, pursuant to the exercise of an 
option, warrant, right, or convertible security or power 
to revoke a trust or similar arrangement. In addition, 
a person would be deemed to be the beneficial 
owner of securities such person has the right to 
acquire, within a specified time period, pursuant to 
the automatic termination of a trust or similar arrange- 
ment. Exchange Act Release No. 34-13292 in Pro- 
posed Rules in this issue at page 


8See, e.g. Rule 451, Rules of the New York Stock 


Exchange and Rule 577, Rules of the American 
Stock Exchange. 
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the filing of a short form acquisition notice in lieu of 
the more detailed Schedule 13D which is primarily 
aimed at obtaining information about potential 
changes in control of an issuer. 


Accordingly, the Commission has adopted a new Rule 
13d-5 and a related new Form 13D-5 which will per- 
mit certain persons to utilize an abbreviated acquisi- 
tion notice. The use of this short form at this time 
is expressly limited to certain brokers, dealers, banks, 
investment companies, investment advisers, and 
employee benefit plans.° In every situation such a 
person must be acquiring and holding securities in the 
ordinary course of business, and not with the purpose 
or with the effect of changing or influencing the 
control of the issuer, or in connection with or as a 
participant in any transaction having such purpose or 
effect. 


In those situations where the institutional investor 
knows that another person has an economic interest 
in the securities reported on and this interest relates 
to more than five percent of the class of securities, 
Form 13D-5 calls for the same information regarding 
such other person as does Item 6 of Schedule 13D. 
Item 6 now requires, among other things, information 
regarding any relationship with any other person with 
respect to the securities reported on and requires the 
identities of the parties involved in the transaction and 
the details of the relationship. 


A condition to use of the short form requires the 
reporting person to have promptly notified any dis- 
cretionary account owner, on whose behalf it holds 
securities which amount to more than five percent 
of the class, of any acquisition or transaction which 
might subject such person to the reporting require- 
ments of Section 13(d). It is contemplated that such 
account owner would be notified of information 
known to the reporting person which would reason- 
ably inform such account owner of his ownership 
and a possible obligation to report on Schedule 13D. 
The Commission believes this provision is necessary 
since such person may be the beneficial owner of 
securities held in the account, pursuant to Rule 13d- 
3(d)(1), if such person has the power to revoke the 
account at any time. 


Instead of filing within ten days of the triggering 
acquisition, the short form may be filed within ten 
days after the end of the calendar quarter (March 31; 
June 30; September 30; December 31) in which the 


triggering acquisition was made. Thereafter such 
person would be required to file an amended form 
on a quarterly basis to reflect all increases and 
decreases of beneficial ownership during the quarter, 
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or to disclose that such person’s ownership has 
dropped to five percent or less of a class of equity 
securities. If no changes in beneficial ownership of 
the securities occur during the quarter, an amended 
Form 13D-5 need not be filed. 


A group of institutional investors, each of whom alone 
meets one of the standards of Rule 13d-5(a)(2), 
upon agreeing to act together for the purpose of 
acquiring securities in a private placement, may utilize 
the short form to report the acquisition as well as 
to report, if true, the dissolution of the group. 
Whether a group is dissolved is, of course, dependent 
on the relevant facts and circumstances of each case, 
such as the nature of registration rights with respect 
to its recently acquired restricted securities which the 
group may have. 


Form 13D-5 requires disclosure of the reporting 
person's iaentity, business address, type of business, 
the amount and respective percent of securities bene- 
ficially owned, and the number of accounts or other 
entities for whom securities are owned. The new rule 
specifies that eight copies of the new Form 13D-5 
should be filed with the Commission; one copy should 
be forwarded to the issuer; and one copy should be 
sent to the principal national securities exchange, if 
any, on which the security is traded. 


The adoption of the short form is in the nature of an 
experiment. The Commission will closely monitor i:s 
use to determine whether the form carries out the 





°The Commission has today proposed certain revisions 
of Rule 13d-5(a) concerning the availability of the 
short form particularly for foreign persons. (See Note 
7). As adopted, the new rule limits the use of the 
short form essentially to domestic persons. A pro- 
posed amendment to the rule would, if adopted, 
allow use of the short form by similar non-domestic 
institutions which agree to make available to the 
Commission information which would be required if 
such person were filing a Schedule 13D with respect 
to the transaction. Another proposed revision would, 
if adopted, cause the short form to be unavailable 
if any of the securities being reported on were 
purchased at the direction of another person. This 
amendment is intended to clarify the condition that 
the persons using the short form acquired the re- 
ported securities in the ordinary course of their 
business and not with a view toward changing or 
effecting a change in control of the issuer of 
securities. 





legislative purpose of Section 13(d)."° 


As originally proposed, the short form would have 
been available to insurance companies, as defined in 
Section 3(a)(19) of the Exchange Act. However, the 
Commission has determined that the considerations 
which would make use of a short form appropriate 
for broker-dealers, banks, investment companies, 
investment advisers and employee benefit plans do not 
apply equally to insurance companies. The rationale 
for precluding insurance companies from using the 
short form is based, in part, upon the lack of any 
uniform legal requirement restricting such companies 
in the amount of securities they may acquire in a 
given issuer, and on the fact that the transactions 
by which an insurance company or its affiliates may 
become the beneficial owners of securities, even 
taking into account the aggregation and attribution 
aspects of the new rules, generally involve volitional 
investment decisions of a character different from 
those generally made by the other entities entitled to 
use Form 13D-5. Moreover, even though certain 
aspects of the operations of insurance companies 
are subject to regulation under state law, the Com- 
mission does not believe such regulation to be an 
adequate substitute for the protection to investors 
provided by disclosure under Section 13(d). 


(6) Rule 13d-6: Acquisition of Securities 


New Rule 13d-6(a) deems certain persons who be- 
come beneficial owners of securities to have ‘‘ac- 
quired’’ them for the purposes of Section 13(d)(1) 
of the Exchange Act. Donees, executors, trustees and 
legatees who become beneficial owners of securities 
will be deemed to have ‘‘acquired’’ such securities, 
even though such persons had not so intended and 
had taken no action to become beneficial owners."' 
However, executors and administrators of the estate 
of a decedent will be presumed not to have acquired 
beneficial ownership until they are qualified under local 
law to perform their duties. 


New. Rule 13d-6(b) deems the group formed by two 
Or more persons who agree to act together for the 
purpose of acquiring, holding or disposing of securities 
to have. ‘‘acquired,’’ for the purpose of Section 
13(d)(1), beneficial ownership, as of the date of their 
agreement, of all securities beneficially owned by any 
member of such group.'* A group has the option of 
either filing a joint acquisition statement or each 
member of the group may file an individual acquisition 
statement reporting both his ownership and the 
group’s collective ownership. 


(7) Rule 13d-7: Exemption of Certain Acquisitions 


New Rule 13d-7(a) exempts an acquisition by an 
underwriter of securities as part of a good faith firm 


commitment underwriting where it is anticipated that 
such person will, as part of a distribution registered 
under the Securities Act, be immediately reselling 
such securities since such a transaction is not the type 
of acquisition that Section 13(d)(1) was intended to 
cover. By analogy to the forty-day period specified 
in Section 4(3) of the Securities Act, the rule sub- 
jects such underwriter to Section 13(d)(1) if beneficial 
ownership of the securities is retained for more than 
forty days. New Rule 13d-7(b) exempts certain acquisi- 
tions pursuant to preemptive rights previously 
exempted by old Rule 13d-4. 


(8) Schedule 13D: Acquisition (and Tender Offer) 
Statement 


The Commission has amended Schedule, 13D, its 
current, long form acquisition statement, in order to 
make the disclosure therein more meaningful to 
investors and, to the extent feasible, less burdensome 
to beneficial owners. The amendments will require 
disclosure of the citizenship of the beneficial owner, 
the general nature of any non-purchase acquisitions; 
certain pledges of securities by the beneficial owner; 
and interests of other persons in the securities being 
reported on. Certain other disclosure requirements of 
Schedule 13D, which were adopted on an emergency 
basis in 1968, have been amended. For example, the 
requirements in Item 2 that the beneficial owner and 
certain related persons disclose their ten year employ- 
ment history and any criminal convictions during the 





"At such time as rules are adopted under Section 
13(f) of the Exchange Act for the reporting of informa- 
tion by certain institutional investment managers, the 
Commission will take whatever action is appropriate 
in order to avoid any unnecessary duplication. Section 
13(f) generally provides for the filing of reports, not 
less often than quarterly, by institutional investment 
managers which use jurisdictional means in the course 
of their business and which exercise investment 
discretion with respect to accounts holding securities 
of a class described in Section 13(d)(1) having an 
aggregate fair market value over $100 million or 
such less amount (but in no case less than $10 
million) as the Commission, by rule, may prescribe. 


"Compare ‘‘Sisak v. Wings & Wheels Express, Inc.,’’ 
[1970-1971 Decisions] CCH Fed. Sec. L. Rep. para. 
92,991 (S.D.N.Y. 1970) and ‘Ozark Air Lines, Inc. 
v. Cox,” 326 F. Supp. 1113 (E.D. Mo. 1971). 


See “GAF Corp. v. Millstein,’’ 453 F. 2d 709 
(2nd Cir. 1971), cert. denied 406 U.S. 910 (1972). 
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past ten years has been reduced to five years.’ The 
instructions to Schedule 13D have been amended as 
follows: a corporation need only disclose information 
regarding its directors and executive officers'’* rather 
than directors and all officers; a limited partnership 
need only disclose information regarding its general 
partners rather than all partners; and in multiple tier 
corporate structures no information need be given 
with respect to any officers or directors of mid-tier 
corporations unless they are also controlling persons. 
Finally, a new cover page has been adopted and 
certain ‘‘housekeeping’’ interpretations regarding 
required signatures and incorporation of information 
by reference to exhibits have been codified in the 
Schedule. 


B. Provisions Relating to Reporting Obligations of 
Registrants: Adoption of So-Called Proposed Item 
X 


An integral part of the 1975 Ownership Proposals 
was Proposed Item X which would have required 
public companies to disclose in various registration, 
reporting and proxy forms certain information as to 
each beneficial owner of more than five percent of a 
class of the company’s voting securities, including 
name, address, nationality, and nature of ownership. 
The Item as proposed also would have required dis- 
closure about aggregate beneficial ownership by 
management of securities of the issuer and its parents 
and subsidiaries and certain pledge agreements. 


In order to further integrate the continuous disclosure 
system under the federal securities laws, the Com- 
mission has determined to require the substance of 
proposed Item X in Forms S-1 and S-11 under the 
Securities Act and Forms 10 and 10-K and Schedules 
14A, 14B and 14C under the Exchange Act. This 
action will have the effect of making more readily 
available to investors certain of the information 
required under the amendments to the rules under the 
Williams Act discussed above. 


It should be noted that Item X has been modified 
not only to conform it to the revised definition of 
beneficial ownership but also to adapt the item to 
each particular form. For example, in most of the 
revised forms, the first paragraph of the new item 
requires a table setting forth the name and address 
and information as to security ownership of any 
person (including any group) known to the registrant 
to be the beneficial owner of more than five percent 
of any class of the registrant's voting securities. 
However, Item 18 of Form S-11 will continue to 
require Ownership information as to any class of the 
registrant's equity securities because of the special 
purposes of that form.'° In addition, although the item 
as proposed would have requested a breakdown as to 
various Ownership interests of each person listed, the 
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new iter only requires disclosure of the number of 
shares beneficially owned and the percent of class 
represented by such shares and an appropriate 
indication of any shares Subject to options, warrants, 
rights, etc., exercisable at any time within sixty days 
(Rule 13d-3(d)(1)). 


The second paragraph of the new item requires a table 
showing the aggregate amount and percentage bene- 
ficially owned by all directors and officers of the regis- 
trant (other than directors’ qualifying shares) of each 
class of voting securities of the registrant and its 
parents, in the case of Item 5 of Schedule 14A, 
and of each class of equity securities of the registrant 
or its parents or subsidiaries in the case of Item 19 of 
Form S-1, Item 18 of Form S-11, Item 5 of Form 10, 
and Item 11 of Form 10-K. This paragraph also 
requires that shares deemed to be beneficially owned 
pursuant to Rule 13d-3(d)(1) be appropriately 
indicated. 


Instruction 1 specifies that percentages are to be cal- 
culated on the basis of outstanding securities but that 
securities deemed outstanding pursuant to Rule 13d- 
3(d)(1) may also be considered if appropriate clarifica- 
tion is included. Other instructions provide that the 
definition of beneficial ownership set forth in Rule 
13d-3 also applies for purposes of this item and that 
any overlapping beneficial ownership should be 
appropriately disclosed, if known, in order to avoid 
confusion. 





'SThe Commission's staff is presently re-examining 
all of the registration, reporting and proxy soliciting 
forms to determine the feasibiiity of adopting uniform 
requirements for five year backgrounds on certain 
individuals in all such forms. For example, a similar 
item in the proposed Tender Offer Statement (Note 
1, Supra) is based on a five-year period and the 


Commission’s proposed amendments concerning 
disclosure about management background in issuer 
proxy statements, annual reports and registration 
statements would, if adopted, reduce the time period 
for such disclosure from ten years to five years 
[Exchange Act Release No. 12946, (November 9, 
1976) [41 FR 49493)]. 


"The term ‘‘executive officer’’ has been defined in 
Instruction C to mean ‘the president, secretary, 
treasurer, any vice-president in charge of a principal 
business function (such as sales, administration or 
finance), and any other person who performs similar 
policy making functions for tne corporation.”’ 


"Form S-11 is for the registration of securities of 
certain real estate companies. 





The instructions also provide that the registrant is 
deemed to know information with respect to its 
securities as set forth in any acquisition statements 
filed with the Commission pursuant to Section 13(d) 
and can rely on such staternents unless it knows or 
has reason to believe that the information is not 
complete or accurate or that an acquisition statement 
should have been filed but was not. 


In connection with the implementation of Item X into 
Schedule 14A and 14C, issuers should be aware that 
this addition will also effect a change in the disclosure 
required by other items in the proxy statement 
schedule such as Items 7(f) and (g) regarding trans- 
actions with management and others. 


IV. SELECTED ILLUSTRATIONS 


The following illustrations are intended to supplement 
the explanation and analysis set forth elsewhere in the 
release, and to demonstrate the manner in which the 
rules would be interpreted. It should be assumed in 
each of the following illustrations that the rules 
adopted in this release are in effect and that the 
securities of the subject company (‘‘Z Corporation’) 
are registered pursuant to Section 12 of the Exchange 
Act. These illustrations reflect the views of the Com 
mission and its staff as of this date notwithstanding 
any previous interpretations expressed to the contrary 
by the staff orally or in writing. 


Example 7. Rule 13d-3(a), indirect ownership; Rule 
13d-3(d) (i), option to acquire. X, an individual, bene- 
ficially Owns sixty-eight of Y Corporation. Y Corpora 
tion purchases four percent of a class of securities of 
Z Corporation and also an option, exercisable within 
thirty days of the date of purchase, to purchase an 
additional two percent of the outstanding shares of 
the same class of Z corporation. 


Question. Does X have a filing obligation and, if so, 
how may it be satisfied? 


Interpretative Response. Yes, X has an obligation to 


file under Rule 13d-1 since under Rule 13d-3 he is 
the indirect beneficial owner of the Z shares held by 
Y Corporation due to his power to direct their voting 
or disposition. It should be noted that the operation 
of Rule 13d-3(d)(1)(i) puts X above the five percent 
threshold inasmuch as the shares subject to the option 
will be aggregated with those purchased. X's reporting 
obligation may be satisfied with a filing by X disclosing 
his indirect ownership and the intermediaries involved; 
alternatively, since Y Corporation also would be subject 
to a separate filing requirement with respect to the 
same securities, X may file jointly with Y disclosing 
the control position and other information required 
with respect to X pursuant to Instruction C to 
Schedule 13D. 


Example 2. Rule 13d-3, indirect ownership by corpora- 
tion; Rule 13d-5, use of short form; Instruction C, 
Schedule 13D. 


Y Corporation, a wholly-owned subsidiary of X Cor- 
poration acquires six percent of a class of securities 
of Z Corporation. X is a widely-held company with no 
single shareholder owning in excess of one percent of 
X‘s shares and its directors beneficially own only 
directors’ qualifying shares. 


Question. Who has the obligation to report beneficial 
ownership of the Z shares, and how may this 
obligation be satisfied? 


/nterpretative Response. Both X and Y would be 
viewed as beneficial owners of the Z shares due to 
their power to direct the voting or disposition. X’s 
obligation to report such ownership may be satisfied 
with a filing by either X or Y. If Y Corporation files 
on behalf of X and Y, the control position and the 
other information required with respect to X must be 
disclosed pursuant to Instruction C to Schedule 13D. 
lf X Corporation files on behalf of X and Y, it must 
disclose that it is indirectly the beneficial owner of the 
Z shares as a result of its control over Y Corporation, 
which actually holds the shares. However, if all the 
conditions of Rule 13d-5 are satisfied, including 
paragraph (a)(2)(vi), X may satisfy its filing obligation 
by filing that form. 


Example 3. Rule 13d-3(d)(3), pledge of securities. X 
Corporation beneficially owns six percent of a class of 
securities of Z Corporation. In order to obtain financ- 
ing from Y, a national bank, X pledges its Z shares 
as collateral. X’s treasurer is on vacation and X inad- 
vertently fails to make the current installment payment 
until twenty days after it is due, an event of default 
under the terms of the loan agreement. 


Question. Will Y be considered the beneficial owner of 
the Z shares during the period of time X was in 
default? 


Interpretative Response. No. Rule 13d-3(d)(3) would 
operate to prevent Y from being deemed the beneficial 
owner of the shares because the event of default 
was cured within thirty days, and in the absence of 
facts to indicate otherwise, it would not appear that 
before the default was cured, Y was able to change 
or influence the control of Z. 


Example 4. Rule 13d-3(a), related beneficial owners. 


X and his son Y each beneficially own three percent 
of the same class of securities of Z Corporation. 
Y is twenty-six years old, and lives overseas with his 
family; X lives in the United States. Several years ago 
X and Y had a parting of the ways over a family 
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matter and no longer communicate with each other. 


Question. Will X and Y each be viewed as the bene- 
ficial owner of the other’s shares and be required to 
file under Rule 13d-1? 


/nterpretative Response. \n the absence of other facts 
which would indicate the presence of power to direct 
the voting or disposition of the other's securities, 
neither X nor Y would be deemed to beneficially own 
the other’s shares of Z Corporation. Accordingly, since 
neither has acquired in excess of five percent of a 
class of Z’s outstanding shares, no cbligation to file 
exists. 


Example 5. Rule 13d-3(a), voting trust; Rule 13d-5(a), 
use of short form. 


X acquires fifty-two percent of a class of securities 
of Z Corporation and simultaneously establishes a ten 
year voting trust in order to alleviate certain fears of 
incumbent management. The voting trust agreement 
names Y as trustee with power to vote on all 
ordinary corporate matters. 


Question 5-A. |n view of the fact that X has given 
up the power to vote on all ordinary corporate 
matters for a substantial period of time, does he have 
a filing obligation under Rule 13d-1? 


Interpretative Response. X's retention of the power to 
direct the disposition of the Z shares is sufficient to 
constitute beneficial ownership within the meaning of 
Rule 13d-3(a). Therefore, as a beneficial owner of 
more than five percent of a class of Z’s securities, 
X has an obligation to file under Rule 13d-1. 


Question 5-B. Does Y also have a filing obligation 
with respect to the Z securities, and, if so, how may 
this obligation be satisfied? 


Interpretative Response. Since Y has the power to 
vote the Z shares on all ordinary corporate matters 
it too is a beneficial owner under Rule 13d-3(a) of 
more than five percent of the Z shares and would 
therefore have a filing obligation under Rule 13d-3(a). 
Y may satisfy this obligation either by an individual 
filing on Schedule 13D or by a joint filing under Rule 
13d-1(b) with X on Schedule 13D. 


Example 6. Rule 13d-3(a), co-trustee ownership; Rule 
13d-3(c), aggregation; Rule 13d-5, use of short form. 


X, a trust department of a national bank, acquires 
three percent of a class of securities of Z Corporation, 
as co-trustee for the benefit of A who does not have 
investment power over the securities. The terms of 
the trust agreement vest investment power with 
respect to the Z shares in X and voting power in X 
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and Y, an individual who is not a person specified 
in Rule 13d-5(a)(2). Prior to the trust's creation, X 
had voting power and/or investment power under 
other unrelated trusts with respect to four percent of 
the subject class of shares of Z Corporation. The 
individual co-trustee, Y, also beneficially owned four 
percent of such stock prior to the trust's creation. 


Question. What are the respective filing obligations of 
X, Y and A and what is the appropriate form for com- 
plying with any such obligation? 


Interpretative Response. Both X and Y have a filing 
obligation under Rule 13d-1 since, under Rule 13d-3(a) 
and Rule 13d-3(c), they are beneficial owners of more 
than five percent of a class of securities. X may 
report its acquisition on Form 13D-5 since presumably 
it satisfies Rule 13d-5(a). Y, the individual co-trustee, 
however, must report on Schedule 13D as a result of 
his acquisition. Y is precluded from using Form 13D-5 
because: he is not among the classes of persons 
specified in Rule 13d-5(a)(2). It should be noted that 
the unavailability of the short form to Y does not 
deprive X of its use as long as X and Y do not 
act aS a group. A does not have a filing obligation 
because he is not a beneficial owner under Rule 
13d-3(a) due to his lack of voting or investment 
power over the Z shares. 


Example 7. Rule 13d-3(a), bank ownership; Rule 
13d-5, use of short form; Rule 13d-1(b), joint filing, 
/tem 6, Schedule 13D. 


X, a foreign bank, through three of its nominees 
acquires in excess of five percent of a class of 
securities of Z Corporation on behalf of Y. Y 
simultaneously with the acquisition on his behalf gives 
a bona fide irrevocable proxy to the bank. 


Question. Who has the obligation to file and how 
may this obligation be satisfied? 


/nterpretative Response. Because X has the power to 
vote, it is a beneficial owner of the Z shares and 
therefore has the obligation to file. Furthermore, if Y 
has retained the power to direct the disposition of the 
Z shares, Y is also a beneficial owner of the shares 
and also has an obligation to file. X must use 
Schedule 13D rather than Form 13D-5 to report its 
beneficial ownership because it is not a bank defined 
in Section 3(a)(6) of the Act. X and Y may file 
jointly provided the requirements of Rule 13d-1(b) 
are satisfied. It should be noted that the bank’s rela- 
tionship with Y would be disclosed under Item 6 of 
Schedule 13D. 


Example 8. Rule 13d-3(b), scheme to evade. 


In order to acquire a substantial position in the voting 





securities of Z Corporation prior to the election of 
directors which will take place in the near future, X 
Causes ten institutions to each acquire three percent 
of the outstanding shares of Z Corporation. None of 
the institutions are aware of the purchases by the 
other institutions or of X’s control objective. As an 
attempted means of avoiding disclosure of his bene- 
ficial ownership of the Z shares until a short time 
before the election, X, simultaneously with the 
purchase of the Z shares, gives an irrevocable proxy 
to A; which proxy will lapse according to its terms. 


Question. What are the respective filing obligations of 
X and A, and how may they be satisfied? 


Interpretative Response. A is a beneficial owner of the 
Z shares subject to the proxy due to his power to vote 
them and therefore he must report such ownership 
pursuant to Rule 13d-1, as well as information about X 
under Item 6 of Schedule 13D. In addition, as indi- 
cated in Rule 13d-3(b), X is also deemed a beneficial 
owner of the same Z shares for the period of the 
proxy as well as thereafter, and therefore must file a 
Schedule 13D. 


Example 9. Rule 13d-6(a), acquisition. 


The estate of decedent X contains six percent of a 
class of securities of Z Corporation. Y, the executor’ 
named in X’s will, is a trust department of a national 
bank. Y will not be qualified under local law to 
perform its duties until a court order is issued 
appointing it executor. 


Question. Does Y have a filing obligation prior to the 
time the order is issued appointing it executor? 


Interpretative Response. \n the absence of other facts 
which would indicate the presence of power in Y to 
direct the voting or disposition of the Z shares in X's 
estate immediately, Y will be presumed not to have 
acquired the beneficial! ownership of such shares 
until such time as it is qualified under local law to 
perform its duties (See Rule 13d-6(a)). Since a court 
order is necessary to so qualify Y, it will be presumed 
not to have acquired the beneficial ownership neces- 
sary to create a filing obligation prior to the issuance 
of such an order. This result involves a presumption 
which could be rebutted by additional facts (e.g., that 
Y or another person in fact voted such shares prior 
to Y's appointment). 


Example 10. Rule 13d-5(b), changes reported on short 
form. 


X, a person specified in Rule 13d-5(a)(2), acquires six 
percent of a class of securities of Z Corporation in 
a single transaction. At the end of the quarter in 
which such acquisition was made, X files Form 13D-5. 


In the first month of the succeeding quarter X acquires 
an additional three percent of the same class of Z 
shares. In the second month of that same succeeding 
quarter X sells three percent of the same class of Z 
shares. X makes no further acquisitions or dispositions 
during the remainder of that quarter. 


Question. \s X required to amend its initial Form 13D-5 
at the end of the succeeding quarter? 


/nterpretative Response. Yes. Rule 13d-5(b), regarding 
the reporting in changes in beneficial ownership, 
requires the filing of an amendment to Form 13D-5 
to reflect all acquisitions and dispositions of beneficial 
ownership of securities of the same class previously 
reported. Consequently, X would file an amended 
form to show his acquisitions and dispositions during 
the quarter, regardless of the fact that there has been 
no net change in his holdings. If X had disposed of 
five percent of his holdings under the facts presented, 
a similar result would obtain since Rule 13d-5(b) 
requires an amendment to Form 13D-5 even when 
aggregate beneficial ownership drops below the five 
percent standard. 


Example 11. Rule 13d-5(a)(3) short form notification 
prerequisite; Rule 13d-3(c), aggregation; Item 6, Form 
13D-5, information on other persons; Rule 13d-3(d) 
(1) (iii), power to revoke. 


X, an individual, owns securities of various classes of 
stock of various companies. The largest concentration 
of shares that X owns are shares amounting to three 
percent of a class of securities of Z Corporation. 
Because X feels that his various holdings are too 
diverse to handle personally, X places all his shares 
into a discretionary account with Y, a broker-dealer 
registered under Section 15 of the Act. Y already 
holds two percent of the class in various other dis- 
cretionary accounts. Thereafter, through ordinary 
business transactions, Y acquires additional shares of 
the Z securities so that Y holds a total of eight 
percent of the class of Z securities in various 
discretionary accounts, including five and two tenths 
percent on behalf of X’s account. 


Question. What are X's and Y's obligations under Rule 
13d-1 with respect to the Z securities? 


Interpretative Response. Ordinarily, Y would have 
investment power and/or voting power over the Z 
securities held in its -various discretionary accounts 
and therefore would be a beneficial owner of such 
securities. Pursuant to Rule 13d-3(c), Y would 
aggregate all shares which it is considered beneficially 
to own and would be obligated to report its Owner- 
ship of eight percent of the class under Section 13(d). 
Since Y is a person specified in Rule 13d-5(a)(2), Y 
would be eligible to report its ownership on the 
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short form, provided that the other conditions of Rule 
13d-5 are met. One condition of that rule requires 
that Y shall have notified X at the time of any trans- 
action on behalf of X’s account which would be 
reportable by X under Section 13(d). In this case, Y 
should have notified X at the time of the acquisition 
which caused the Z securities in X's account to exceed 
five percent that X might have a filing obligation 
pursuant to Rule 13d-1. In addition, information about 
X would be provided in Y’s report on Form 13D-5 
pursuant to Item 6 of the form. 


Since X ordinarily would have the power to terminate 
the discretionary account at any time, X would also 
be a beneficial owner of the shares held in the account 
pursuant to Rule 13d-3(d)(1)(iii). X would have a 
reporting obligation under Rule 13d-1 when his bene- 
ficial ownership of the class of securities of Z 
exceeded five percent, including securities held for his 
account by Y, as well as any other securities in which 
X has a beneficial interest. The type of information Y 
should furnish to X is information of which Y reason- 
ably may have knowledge which would alert X of his 
current obligation to file an initial or amended 
Schedule 13D and which would provide the data 


necessary for the preparation of such filing. 


V. PROPOSALS NOT ADOPTED 


As previously indicated, the Commission received 
more than 225 letters of comment from interested 
persons in response to the 1975 Ownership Proposals. 
Based on these letters and its own experience, the 
Commission adopted certain of the proposals as 
published; adopted certain of the proposals in modi- 
fied form; and withdrew one proposal! entirely. See 
Proposed Rules in this issue at page . The Commis 
sion’s most significant modification was with respect 
to proposed Rule 13d-3, Determination of Beneficial 
Ownership. As published for comment, the definition 
would have included any person who has or shares 
the power to direct the voting or disposition of the 
securities, or who has or shares the power to direct 
the receipt of dividends or proceeds from the sale 
of securities. The Commission has adopted the 
Standard of voting power and/or investment power 
for the determination of beneficial ownership. 


Although the 
adopted by the Commission does not expressly 
encompass those proposals relative to economic 
interests — such as the right to receive or the power 
to direct the receipt of dividends from, or the pro- 
ceeds from the sale of securities — Items 6 of 
Schedule 13D and Form 13D-5, as adopted, will 
require certain disclosure of persons having an 
economic interest in more than five percent of the 
Class. 


definition of beneficial ownership 
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The Commission also determined to modify proposed 
Rule 13d-3(a)(1) by eliminating that portion of the 
proposal which would have deemed a person to be 
the beneficial owner of all securities beneficially 
owned by persons related by blood, marriage or 
adoption to such person and who have the same 
home as such person. The Commission determined 
that such a standard was totally inapposite to the 
voting/investment power approach discussed above. 
As a result of this determination, proposed Rule 
13d-1(b) and proposed Instruction C to Schedule 
13D have been similarly modified. 


One of the more controversial aspects of the 1975 
Ownership Proposals was the so-called Item XA 
which would have required each corporation and its 
parent to disclose its thirty largest holders of record 
and, to the extent known, each of their respective 
ten largest voting blocks. On the basis of the public 
commentary, the Commission has formally withdrawn 
the proposal. See Proposed Rules in this issue at 
page , Exchange Act Release No. 34-13292. In 
this connection, the Commission has not adopted 
those portions of proposed Schedule 13D and pro- 
posed Form 13D-5 which related to record holders 
and nominees; and has deleted the present require- 
ment that issuers disclose ten percent record holders 
in certain registration, reporting and proxy soliciting 
forms. As previously noted, so called Item X has 
been adopted requiring disclosure of certain bene- 
ficial owners. 


Based on the letters of comment, the Commission is 
requiring a beneficial owner to disclose his ‘’citizenship”’ 
in Schedule 13D rather than the ‘country of which 
such person is a_national,’’ as proposed, since 
commentators felt this latter term was too imprecise. 
The Commission is not requiring disclosure of citizen- 
ship in its new Form 13D-5 since the vast majority 
of qualifying institutions are domestic and_ since 
institutional citizenship is largely meaningless. The 
Commission also deleted such a requirement from 
Item X as incorporated into various forms since 
the information would already be publicly available. 


The other changes between the 1975 Ownership 
Proposals and the rules adopted herein are either 
self-explanatory or are so minor as not to merit 
specific discussion. 


Vi. POSSIBLE FUTURE RELATED COMMISSION 
ACTION 


Because of special regulatory considerations, the 
Commission has determined to defer action regarding 
what additional ownership disclosure requirements, 
if any, are necessary or appropriate for adoption in 
Annual Report Form U5S under the Public Utility 
Holding Company Act of 1935. 





Similarly, the Commission has deferred all action on 
Forms 12 [17 CFR 249.212] and 12-K [17 CFR 
249.312]inasmuch as these forms are being re- 
evaluated in light of recent statutory amendment.'® 
In addition, no action has been taken on Form 
1-A [17 CFR 239.90] at this time since the entire 
Regulation A [17 CFR 230.251 to 230.262] is being 
re-examined. 


As noted above'’, the Commission has proposed for 
comment various rules and related schedules with 
respect to tender offers, which are based in part 
on the record of the Beneficial Ownership Hearings. 
The Commission is currently reviewing the more 
than 100 letters of comment received concerning 
those proposals. In addition, the Commission will 
shortly propose a revised fee schedule for filings 
pursuant to Sections 13(d)(1), 13(d)(5), 14(d)(1) and 
14(d)(4) of the Exchange Act. 


Also based in part on the record of the Beneficial 
Ownership Hearings, the Commission, on August 25, 
1975, published proposed Rule 14b-1 [17 CFR 240.- 
14b-1] under the Exchange Act, relating to issuer 
communications with beneficial owners of issuer 
securities." The Commission had postponed action 
on proposed Rule 14b-1 pending completion of the 
“Street Name Study’’ mandated by the Securities 
Act Amendments of 1975'? however, since that 
Study was published on December 3, 1976,“° the 
Commission is now considering proposed Rule 14b-1 
in light of the conclusions of the study. 


At a future date, the Commission anticipates the 
publication of proposed rules which will implement 
Section 13(f). That section generally requires the 
filing of reports, not less often than quarterly, by 
institutional investment managers which use _juris- 
dictional means in the course of their business and 
which exercise investment discretion with respect 
to accounts holding securities of a class described 
in Section 13(d)(1) having an aggregate fair market 
value over $100,000,000 or such lesser amount (but 
in no case less than $10,000,000) as the Commission, 
by rule, may prescribe. 


One of the specific 
Ownership Hearings was: 


inquiries of the Beneficial 


Whether the Commission should adopt special 
rules or procedures relating to persons subject 
to jurisdictions whose laws permit or require 
bank secrecy procedures and/or bearer shares 
(i.€., equity securities recorded on the issuer's 
books in the name of ‘’Bearer’’) ?2' 


Also, in the Street Name Study sent to Congress, 
the Commission recommended that the Exchange 
Act be amended to clarify ‘‘that the Commission 


has available to it specific ancillary remedies in 
instances in which it is unable to obtain information 
in furtherance of its investigations’’ and that ‘’Con- 
gress should consider broadening Section 15(b)(6) 
(of the Exchange Act) to grant to the Commission 
authority to proceed administratively against foreign 
financial institutions for violations of the Act.’ As 
of this time, the Commission has not put forth 
specific proposals on these matters. 


Vil. CERTAIN FINDINGS 


As required by Section 23(a)(2) of the Exchange 
Act, the Commission has specifically considered the 
impact which the rules adopted herein would have 
on competition. The Commission has found that 
neither the preparation and disclosure of ownership 
information by beneficial Owners pursuant to the 
Exchange Act nor the preparation and disclosure of 
Ownership information by issuers pursuant to the 
Securities Act and the Exchange Act will signi- 
ficantly burden competition. In any event, the Com- 
mission has determined that any possible resulting 
competitive burden will be far outweighed by, and 
is necessary and appropriate to achieve, the benefits 
of this information to investors. 





‘Railroad Revitalization and Regulatory Reform Act, 
Pub. L. No. 94-210 (February 5, 1976). On Septem- 
ber 3, 1976, the Commission published for comment 
proposals which, if adopted, would revoke Form 12-K 
and therefore require registrants who: currently report 
on that form to file reports in full compliance with 


annual report Form 10-K [17 CFR 249.310] and 
quarterly report Form 10-Q [17 CFR 249.308al. 
Exchange Act Release No. 12/769 (September 14, 
1976) (41 FR 39048). 


"See Note 1, supra. 


'SExchange Act Release No. 11617 (September 9, 
1975) (40 FR 42219). 


"Securities Exchange Act of 1934, Section 12(m). 


Final Report of the Securities and Exchange Com- 
mission on the Practice of Recording Securities 
in the Records of the Issuer in Other Than the 
Name of the Beneficial Owner of Such Securities 
(December 3, 1976) (hereinafter ‘Street Name 
Study”’). 


7lExchange Act Release No. 
1974) (39 FR 33855). 


11003 (September 9, 


22Street Name Study, supra Note 20, at 76. 
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In publishing the 1975 Ownership Proposals the 
Commission pointed out that it was ‘mindful of 
the costs to registrants and others of its proposals’ 
and specifically invited comments on the costs of 
the proposals. The Commission finds that the costs 
of the rules adopted herein are not unreasonable 
and are far outweighed by the benefits which will 
accrue to investors. 


Vill. OPERATION OF RULES ADOPTED, EFFECTIVE 
DATE 


All of the new rules and forms and amendments 
will become effective on August 31, 1977, except 
that any person who so chooses may rely upon 
them as of the date of their publication in the 
FEDERAL REGISTER. No person is relieved from 
complying with such person’s present statutory 
obligations under Section 13(d) pending the effective 
date of these rules, forms and amendments. 


IX. AUTHORITY 


The Commission hereby adopts Rules 13d-1, 13d-2, 
13d-3, 13d-4, 13d-5, 13d-6 and 13d-7, Form 13D-5 
and Schedule 13D on a permanent basis pursuant 
to the authority set forth in Sections 3(b), 13(d)(1), 
13(d)(2), 13(d)(5), 13(d)(6), 14(d)(1) and 23 of the 


Exchange Act; amends Forms 10 and 10-K, and 
Schedules 14A, 14B and 14C pursuant to the authority 


set forth in Sections 12, 13, 14, 15(d) and 23 of 
the Exchange Act; and amends Forms S-1 and S-11 
pursuant to the authority set forth in Sections 7, 
10 and 19(a) of the Securities Act. The Commission 
finds that any changes in the adopted and amended 
rules and forms from those published in the 1975 
Ownership Proposals have already been generally 
subject to comment during the Beneficial Ownership 
Hearings and are either technical in nature or are 
less burdensome than previous requirements, so that, 
other than as described above, further notice and 
other rulemaking procedure pursuant to the Ad- 
ministrative Procedure Act (5 U.S.C. 553) are not 
necessary. 


The full text of the adopted and amended rules 
and forms follows. 


1. 17 CFR Part 240 is amended by revising Regula- 
tion 13D to read as follows: 


REGULATION 13D 


§240.13d-1 Filing of Schedule 13D 
(§240.13d-101). 


(a) Any person who, after acquiring directly or 
indirectly the beneficial ownership of any equity 
security of a class which is registered pursuant to 
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Section 12 of the Act, or any equity security of 
any insurance company which would have been 
required to be so registered except for the exemption 
contained in Section 12(g)(2)(G) of the Act, or any 
equity security issued by a closed-end investment 
company registered under the Investment Company 
Act of 1940, is directly or indirectly the beneficial 
owner of more than five percent of such class shall, 
within ten days after such acquisition, send to the 
issuer of the security at its principal executive office, 
by registered or ceritfied mail, send to each exchange 
where the security is traded, and file with the 
Commission, a statement containing the information 
required by Schedule 13D (8240.13d-101). Eight copies 
of the statement, including all exhibits, shall be 
filed with the Commission. At the time of filing 
the statement, the person making the filing shall 
pay to the Commission a fee of $100, no part of 
which shall be refunded. For the purposes of Section 
13(d), any person, in determining the amount of 
outstanding shares of a class of equity securities, 
may rely upon information set forth in the 
issuer’S most recent quarterly or annual report, and 
any current report subsequent thereto, filed with the 
Commission pursuant to this Act, unless he knows 
or has reason to believe that the information con- 
tained therein is inaccurate. 


(b) Whenever two or more persons are required to 
file a statement pursuant to section 13(d) with 
respect to the same securities, only one acquisition 
statement need be filed, provided that: 


(1) each person on whose behalf the acquis'tion 
Statement is filed is responsible for the timely 
filing of such statement and any amendments 
thereto, and for the completeness and accuracy 
of the information contained therein; and 


(2) such acquisition statement shall identify all 
such persons, shall contain the required information 
with regard to each such person, shall indicate 
that such statement is filed on behalf of all such 
persons, and shall include, as an exhibit, their 
agreement in writing that such a statement is 
filed on behalf of each of them. 


§240.13d-2 Filing of amendments. 


If any material change occurs in the facts set forth 
in the statement required by 8240.13d-1 (Rule 13d-1), 
the person or persons who were required to file 
such statement shall promptly file or cause to be 
filed with the Commission and send or cause to be 
sent to the issuer and to each exchange on which 
the security is traded an amendment disclosing such 
change. Eight copies of each such amendment shall 
be filed with the Commission. No additional filing 
fee shall be required for any such amendment. 





§240.13d-3 Determination of beneficial owner. 


(a) For the purposes of section 13(d) of the Act 
a beneficial owner of a security includes any person 
who, directly or indirectly, through any contract, 
arrangement, understanding, relationship, or other- 
wise has or shares: 


(1) Voting power which includes the power to vote, 
or to direct the voting of, such security; and/or, 


(2) Investment power which includes the power 
to dispose, or to direct the disposition, of such 
security. 


(b) Any person who, directly or indirectly, creates or 
uses a trust, proxy, power of attorney, pooling 
arrangement or any other contract, arrangement, or 
device with the purpose or effect of divesting such 
person of beneficial ownership of a security or 
preventing the vesting of such beneficial ownership 
as part of a plan or scheme to evade the reporting 
requirements of section 13(d) of the Act shall be 
deemed for purposes of such section to be the 
beneficial owner of such security. 


(c) All securities of the same class beneficially owned 
by a person, regardless of the form which such 
beneficial ownership takes, shall be aggregated in 
calculating the number of shares beneficially owned 
by such person. 


(d) Notwithstanding the provisions of other para- 
graphs of this rule: 


(1) A person shall be deemed to be the beneficial 
owner of a security, Subject to the provisions of 
paragraph (b) of this rule, if that person has the 
right to acquire beneficial ownership of such 
security, as defined in Rule 13d-3(a) (8240.13d-3- 
(a)) at any time within sixty days including but not 
limited to any right to acquire: (i) through the 
exercise of any option, warrant or right; (ii) through 
the conversion of a security or (ili) pursuant to the 
power to revoke a trust, discretionary account, 
or similar arrangement. Any securities not out- 
standing which are subject to such _ options, 
warrants, rights or conversion privileges shall be 
deemed to be outstanding for the purpose of 
computing the percentage of outstanding securities 
of the class owned by such person, but shall not 
be deemed to be outstanding for the purpose of 
computing the percentage of the class by any 
other person. 


(2) A member of a national securities exchange 
shall not be deemed to be a beneficial owner of 
securities held directly or indirectly by it on behalf 
of another person solely because such member is 


the record holder of such securities and, pursuant 
to the rules of such exchange, may direct the 
vote of such securities, without instruction, on 
other than contested matters or matters that may 
affect substantially the rights or privileges of the 
holders of the securities to be voted, but is 
otherwise precluded by the rules of such exchange 
from voting without instruction. 


(3) A person who in the ordinary course of business 
is a pledgee of securities pursuant to a bona fide 
pledge agreement shall not be deemed to be the 
beneficial owner of such pledged securities merely 
because there has been a default under such an 
agreement, except during such time as the event 
of default shall remain uncured for more than 
thirty days or at any time before a default is 
cured if the power acquired by the pledgee pur- 
suant to the default enables him to change or 
influence control of the issuer. 


§240.13d-4 Disclaimer of beneficial ownership. 


Any person may expressly declare in any statement 
filed that the filing of such statement shall not 
be construed as an admission that such person is, 
for the purposes of section 13(d), the beneficial 
owner of any securities covered by the statement. 


§240.13d-5 Short form acquisition notice. 


(a) A person who, after acquiring directly or indirectly 
the beneficial ownership of any equity security of a 
class described in section 13(d)(1) of the Act, is 
directly or indirectly the beneficial owner of more 
than five percent of such class may, in lieu of filing 
a Schedule 13D (8240.13d-101)statement required by 
section 13(d)(1) of the Act, file with the Commission, 
within ten days after the end of the calendar quarter 
in which such person became obligated to report 
under Section 13(d)(1), with a non-refundable fee of 
$100, eight copies, including all exhibits, of a short 
form notice on Form 13D-5 (8240.13d-102) and send 
one copy each of such form, by registered or certified 
mail, to the issuer of the security at its principal 
executive office and to the principal national securities 
exchange where the security is traded, provided that: 


(1) such person has acquired such securities in 
the ordinary course of his business and not with 
the purpose nor with the effect of changing or 
influencing the control of the issuer, nor in con- 
nection with or as a participant in any transaction 
having such purpose or effect, including any 
transaction subject to Rule 13d-3(b) (8240. 13d-3(b)); 
and 


(2) such person is: 


(i) a broker or dealer registered under section 15 
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of the Act;or 


(ii) a bank as defined in section 3(a)(6) of the 
Act; or 


(ili) an investment company registered under 
section 8 of the Investment Company Act of 
1940; or 


(iv) an investment advisor registered under sec- 
tion 203 of the Investment Advisors Act of 
1940; or 


(v) an employee benefit plan, pension fund or 
an endowment fund; or 


(vi) a parent holding company, provided that: 
(A) the Form is being used to report the indirect 
acquisition of the beneficial ownership of securi- 
ties acquired by a subsidiary and (B) such 
subsidiary is a person specified in Rule 13d-5 
(a)(2) (8240.13d-5(a)(2)); or 


(vii) a group, provided that: (A) all the members 
are persons specified in Rule 13d-5(a)(2) (240.- 
13d-5(a)(2)) and (B) the securities were acquired 
in a transaction exempt pursuant to section 4(2) 
of the Securities Act of 1933; and 


(3) such person has promptly notified any other 
person (or group as defined in section 13(d)(3)) 
on whose behalf it holds, on a discretionary basis, 
securities exceeding five percent of the class, of 
any acquisition or transaction on behalf of such 
other person which might be reportable by that 
person under section 13(d). This subsection only 
requires notification to the beneficial owner(s) of 
information as to which the filing person reason- 
ably might be expected to know, which would 
notify the account owner of a possible obligation 
he may have to file a notice under section 13(d) 
of the Act or an amendment thereto. 


(b) Notwithstanding Rule 13d-2(8240.13d-2), and pro- 
vided that such person continues to meet the 
requirements set forth in Rule 13d-5(a)(8240.13d-5(a)), 
any person who has filed a short form acquisition 
notice on Form 13D-5 (8240.13d-102) shall amend 
such form within ten days after the end of each 
calendar quarter to reflect, as of the end of the 
quarter, 


(1) all increases of the beneficial ownership of 
securities of the same class during the quarter, and 


(2) all decreases of the beneficial ownership of 
securities of the same class during the quarter, 
including any decrease in the percentage of the 
class beneficially owned to five percent or less. 
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Eight copies of such amendment, including all ex- 
hibits, shall be filed with the Commission and one 
each sent, by registered or certified mail, to the 
issuer of the security at its principal executive office 
and to the principal national securities exchange 
where the security is traded. No additional filing fee 
is required for any such amendment. Once an amend- 
ment has been filed reflecting beneficial ownership of 
five percent or less of the class of securities, no 
additional filings are required unless the person there- 
after becomes the beneficial owner of more than 
five percent of the class. 


(c) Notwithstanding paragraphs (a) and (b), if any 
person who has filed a short form acquisition notice 
on Form 13D-5 (8240.13d-102) would not be presently 
eligible to use such Form to report an additional 
acquisition, such person shall immediately become 
subject to Rule 13d-1 (8240.13d-1) and shall file an 
acquisition statement thereunder on Schedule 13D 
in the event such person is a beneficial Owner at 
that time of more than five percent of the class 
of equity securities. 


§240.13d-6 Acquisition of securities. 


(a) A person who becomes a beneficial owner of 
securities pursuant to §240.13d-3 shall be deemed to 
have acquired such securities for purposes of section 
13(d)(1), whether such acquisition was through pur- 
chase or otherwise. 


(1) The executors or administrators of the estate 
of a decedent generally will be presumed not to 
have acquired beneficial ownership of the securities 
in the decedent's estate until such time as such 
executors or administrators are qualified under local 
law to perform their duties. 


(b) When two or more persons agree, orally or in 
writing, to act together for the purpose of acquiring, 
holding or disposing of securities of an issuer, the 
group formed thereby shall be deemed to have 
acquired, as of the date of such agreement, beneficial 
ownership of all securities of that issuer beneficially 
owned by any such persons, for purposes of 
section 13(d)(1). 


(1) The group's filing obligation may be satisfied 
either by a single joint filing or by each of the 
group's members making an_ individual filing. If 
the group’s members elect to make their own 
filings, each such filing should identify all members 
of the group but the information provided need 
only reflect the extent of their individual knowledge. 


§240.13d-7 Exemption of certain acquisitions. 


(a) An acquisition of equity securities of a class 





described in section 13(d)(1) by a person engaged in 
business as an underwriter of securities, through his 
participation in good faith in a firm commitment 
underwriting registered under the Securities Act, 
shall be deemed not to be an acquisition for purposes 
of section 13(d), provided that any such securities 
which are beneficially owned by such person for more 
than forty days shall be deemed to have been 
acquired for purposes of section 13(d) at the end of 
such forty day period. 


(b) Acquisitions of securities of an issuer by a 
person who prior to such acquisition was the benefi- 
cial owner of more than five percent of the out- 
standing securities of the same class as_ those 
acquired shall be exempt from section 13(d) of the 
Act, provided that: 


(1) The acquisition is made pursuant to preemptive 
subscription rights in an offering made to all 
holders of securities of the class to which the 
preemptive subscription rights pertain; 


(2) Such person does not, through the exercise 
of such preemptive subscription rights, acquire 
more than his pro rata share of the securities; and 


(3) The acquisition is duly reported, if required, 
pursuant to section 16(a) of the Act and the rules 
and regulations thereunder. 


§240.13d-101 
cluded in 


Schedule 13D Information to be _ in- 


statements filed pursuant to 8240.13d-1 and 8240.14d-1. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


SCHEDULE 13D 
Under the Securities Exchange Act of 1934 


(Amendment No. ____ ) 





(Name of person(s) filing Statement) 





(Name of Issuer) 





(Title of class of securities) 





(CUSIP Number) 





(Name, address and telephone number of person 
authorized to receive notices and communications) 





(Date of event which requires 
filing of this statement) 


Note: Eight copies of this statement, including all 
exhibits, should be filed with the Commission. 


/nstructions: 


A. The item numbers and captions of the items 
shall be included but the text of the items is to be 
omitted. The answers to the items shall be so pre- 
pared as to indicate clearly the coverage of the 
items without referring to the text of the items. 
Answer every item. If an item is inapplicable or the 
answer is in the negative, so state. 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or 
partial answer to any item or sub-item of the state- 
ment unless it would render such answer incomplete, 
unclear or confusing. Matter incorporated by refer- 
ence shall be clearly identified in the reference by 
page, paragraph, caption or otherwise. An express 
statement that the specified matter is incorporated 
by reference shall be made at the particular place 
in the statement where the information is required. 


C. If the statement is filed by a partnership, limited 
partnership, syndicate, or other group, the informa- 
tion called for by Items 2-6, inclusive, shall be given 
with respect to (i) each partner of such partnership 
or each géneral partner of such limited partnership, 
(ii) each member of such syndicate or group and 
(iii) each person controlling such partner or member. 
lf a person referred to in (i), (ii) or (iii) is a 
corporation or if the statement is filed by a corpora- 
tion the information called for by the above mentioned 
items shall be given with respect to (a) each 
executive officer and director of such corporation, 
(b) each person controlling such corporation and 
(c) each executive officer and director of any corpora- 
tion ultimately in control of such corporation. Execu- 
tive officer shall mean the president, secretary, 
treasurer, any vice president in charge of a principal 
business function (such as sales, administration or 
finance), and any other person who performs similar 
policy making functions for the corporation. 


Item 1. Security and Issuer. 

State the title of the class of equity securities to 
which this statement relates and the name and 
address of the issuer of such securities. 

Item 2. Identity and Background. 

State the following with respect to all persons by 
whom or on whose behalf the acquisition has been 


or is to be effected: 


(a) Name; 
(b) Residence or business address; 
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(c) Present principal occupation or employment and 
the name, principal business and address of any 
corporation or other organization in which such 
employment is carried on; 

(d) Material occupations, positions, offices or 
employments during the last five years, giving the 
starting and ending dates of each and the name, 
principal business and location of any business 
corporation or other organization in which such 
occupation, position, office or employment was 
carried on; 


/nstruction: \f a person has held various positions 
with the same organization, each and every such 
position need not be specifically disclosed. Like- 
wise, if a person holds comparable positions 
with multiple related organizations, each and 
every such position need not be _ specifically 
disclosed. 


(e) Whether or not, during the last five years, 
such person has been convicted in a criminal 
proceeding (excluding traffic violations or similar 
misdemeanors) and, if so, give the dates, nature 
of conviction, name and location of court, any 
penalty imposed, or other disposition of the case; and 


Instruction: A negative answer to this sub-item 
need not be furnished to security holders. 


(f) Citizenship. 


Item 3. Source and Amount of Funds or Other 
Consideration. 


State the source and amount of funds or other 
consideration used or to be used in making the 
purchases, and if any part of the purchase price 
or proposed purchase price is represented or is to 
be represented by funds or other consideration 
borrowed or otherwise obtained for the purpose of 
acquiring, holding or trading the securities, a descrip- 
tion of the transaction and the names of the parties 
thereto. If the securities were acquired otherwise 
than by purchase, describe the method of acquisition. 


Item 4. Purpose of Transaction. 


State the purpose or purposes of the purchase or 
proposed purchase of securities of the issuer. If the 
purpose or one of the purposes of the purchase 
or proposed purchase is to acquire control of the 
business of the issuer, describe any plans or proposals 
which the purchasers may have to liquidate the issuer, 
to sell its assets or to merge it with any other 
person(s), or to make any other major change in 
its business or corporate structure, including, if the 
issuer is a registered closed-end investment company, 
any plans or proposals to make any changes in its 
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investment policy for which a vote would be required 
by section 13 of the Investment Company Act of 1940. 


/tem 5. Interest in Securities of the /ssuer. 


(a) State the aggregate number and percentage of 
the class represented by such shares beneficially 
owned (identifying those shares which there is a right 
to acquire) by each person named in Item 2 and 
by each associate and majority-owned subsidiary of 
such person, and identify and state the address of 
any such associate or subsidiary. 


(b) For each named in response to paragraph (a), 
indicate the nature of such person’s beneficial owner- 
ship (i.e. voting power or investment power or both); 


(c) Describe any transactions in the class of securities 
reported on that were effected during the past sixty 
days or since the most recent filing on Schedule 
13D(8240.13d-101), whichever is less, by the persons 
named in response to paragraph (a) and by any 
executive officers, directors or affiliates of any sub- 
sidiary of such person. 


(d) If any other person is known to have an economic 
interest in the securities reported on, including but 
limited to the right to receive or the power to 
direct the receipt of dividends from, or the proceeds 
from the sale of, such securities, a statement to that 
effect should be included in response to this item 
and, if such interest relates to more than five percent 
of the class, such person should be_ identified. 
A listing of the shareholders of an investment 
company registered under the Investment Company 
Act of 1940 or the beneficiaries of an employee 
benefit plan, pension fund or endowment fund is 
not required. 


[tem 6. Contracts, Arrangements, Understandings or 
Relationships with Respect to Securities of the 
/ssuer. 


Furnish any information as to any contracts, arrange- 


ments, understandings or relationships 
otherwise) with any person with respect to any 
securities of the issuer, including but not limited 
to transfer or voting of any of the securities, finder’s 
fees, joint ventures, loan or option arrangements, 
puts or calls, guaranties of loans, guaranties against 
loss, Or guaranties of profits, division of profits or 
loss, or the giving or withholding of proxies, naming 
the persons with whom such contracts, arrangements, 
understandings or relationships have been entered into 
and giving the details thereof. Include such informa- 
tion for any of the securities that are pledged or 
otherwise subject to a contingency the occurrence 
of which would give another person voting power 
or investment power over such securities except 


(legal or 





that disclosure of standard default and similar pro- 
visions contained in loan agreements need not be 
included. 


Item 7. Persons Retained, Employed or 
Compensated. 


to be 


Where the Schedule 13D (8240.13d-101) relates to a 
tender offer, or request or invitation for tenders, 
identify all persons and classes of persons employed, 
retained or to be compensated by the person filing 
this Schedule 13D, or by any person on his behalf, 
to make solicitations or recommendations to security 
holders and describe briefly the terms of such 
employment, retainer or arrangement for com- 
pensation. 


/tem 8. Material to be Filed as Exhibits. 


Copies of all requests or invitations for tenders or 
advertisements making a tender offer or requesting or 
inviting tenders, additional material soliciting or re- 
questing such tender offers, solicitations or recom- 
mendations to the holders of the security to accept 
or reject a tender offer or request or invitation for 
tenders shall be filed as an exhibit. 


Signature. 


| certify that to the best of my knowledge and 
belief the information set forth in this statement is 
true, complete and correct. 





Date 





Signature 





Name/Title 


The statement shall be signed by each person on 
behalf of whom the statement is filed or his authorized 
representative. If the statement is signed on behalf 
of a person by his authorized representative, evidence 
of the representative’s authority to sign on behalf of 
such person shall be filed with the statement. The 
name and any title of each person who signs the 
statement shall be typed or printed beneath his 
signature. 


§240.13d-102 Form 13D-5 - Short Form Acquisition 
Notice 


pursuant to §240.13d-5 under the Securities Exchange 
Act of 1934. 


SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 


FORM 13D-5 
SHORT FORM ACQUISITION NOTICE 


Pursuant to Rule 13d-5 Under 
The Securities Exchange Act of 1934 


(AMENDMENT NO.) 


1(a) Name of Person Filing: 





1(b) Business Address of 
Principal Office: 





2(a) Name of /ssuer: 





2(b) Title of Class of Securities: 





2(c) CUS/P Number: 





3. Check whether the person filing is a: 


(a) O) Broker or Dealer registered under Section 15 
of the Act 


(b) (1 Bank as defined in section 3(a)(6) of the Act 


(c) LO Investment Company registered under section 
8 of the Investment Company Act 


(d) UO Investment Adviser registered under section 
203 of the Investment Advisers Act of 1940 


(e) LJ Employee Benefit Plan, Pension Fund or En- 
dowment Fund (see 8240. 13d-5(a)(2)(v)) 


(f) LJ Parent Holding Company, in accordance with 
§240.13d-5(a)(2)(vi) (Note: See Item 7) 


(g) LJ Group, in accordance with 8240.13d-5(a)(2) 
(vii) (Note: See Item 8) 


4. Ownership: 


(a) During the period covered by this statement and 
during which the filing person(s) was the beneficial 
owner of more than five percent of the class, state 
the aggregate number of such securities as to which 
there was an increase or decrease in beneficial 
ownership: 


Increases: Decreases: 





(b) As of the date of this notice, if the percent of 
the class owned is five percent or more, provide 
the following information: 
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(1) Amount Beneficially Owned: 





(2) Percent of Class: 





(3) Number of Accounts or Other Entities for Whom 
Securities are Owned: 





5. Ownership of Five Percent or Less of Class 


State the date or dates on which the filing person 
commenced and/or ceased to be the beneficial owner 
of more than five percent of the class of securities. 


6. Ownership of More than Five Percent on Behalf 
of Another Person: 


If another person is known to have an economic 
interest in the securities reported on, including but 
not limited to the right to receive or the power to 
direct the receipt of dividends from, or the proceeds 
from the sale of, such securities and this interest 
relates to more than five percent of the class of 
securities, attach an exhibit containing the information 
required by Item 6 of Schedule 13D with respect 
to that person. This item does not require a listing 
of the shareholders of an investment company 
registered under the Investment Company Act of 
1940 or the beneficiaries of an employee benefit 
plan, pension fund or endowment fund. 


7. Identification and Classification of the Subsidiary 
Which Acquired the Security Being Reported on By 
the Parent Holding Company 


If a parent holding company has filed this Form, 
so indicate under Item 3(g) and attach an exhibit 
stating the identity and the Item 3 classification of 
the relevant subsidiary. 


8. /dentification and Classification of Members of 
the Group 


lf a group has filed this Form, so indicate under 
Item 3(h) and attach an exhibit stating the identity 
and the Item 3 classification of each member of 
the group. 


9. Notice of dissolution of Group 


Notice of dissolution of a group may be furnished 
on an exhibit stating the date of the dissolution 
and that all further filings with respect to transactions 
in the security reported on will be filed, if required, 
by members of the group, in their individual capacity. 
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Signatures. 


| certify that, to the best of my knowledge and 
belief, the securities referred to above were acquired 
in the ordinary course of business and were not 
acquired for the purpose of and do not have the 
effect of changing or influencing the control of the 
issuer of such securities and were not acquired in 
connection with or as a participant in any trans- 
action having such purpose or effect. 





Date of Notice 





Reporting Person 





Signature and Title 


Note: Eight copies of this statement, including all 
exhibits, should be filed with the Commission. 


[Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 203(a), 
49 Stat. 704, sec. 8, 49 Stat. 1379; sec. 10, 78 Stat. 
88a; secs. 2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 
84 Stat. 1497; secs. 3, 18, 89 Stat. 97, 155; 15 U.S.C. 
78c(b), 78m(d)(1), 78m(d)(2), 78m(d)(5), 78m(d)(6), 
78n(d)(1), 78w.] 


Il. Item 19 of Form S-1 
follows: 


is amended to read as 


8239.11 Form S-1, registration statement under the 
Securities Act of 1933. 


a . 


Item 19. Security Ownership of Certain Beneficial 
Owners and Management 


(a) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, with respect to any person (including 
any ‘‘group’’ as that term is used in Section 13(d)(3) 
of the Securities Exchange Act of 1934 who is 
known to the registrant to be the beneficial owner 
of more than five percent of any class of the 
registrant's voting securities. Show in Column (3) 
the total number of shares beneficially owned and 
in Column (4) the percent of class so owned. Of 
the number of shares shown in Column (3), indicate 
by footnote or otherwise, the amount known to be 
shares with respect to which such listed beneficial 
owner has the right to acquire beneficial ownership, 
as specified in Rule 13d-3(d)(1) under the Exchange 
Act [17 CFR 240. 13d-3(d)(1)]. 





(1) (2) (3) (4) 

Title of Class Name and Amount Percent of 
Address of Beneficially Class 
Beneficial Owned 
Owner 


(b) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, as to each class of equity securities 
of the registrant or any of its parents or subsidiaries, 
other than directors’ qualifying shares, beneficially 
owned by all directors and officers of the registrant 
as a group, without naming them. Show in Column 
(2) the total number of shares beneficially owned 
and in Column (3) the percent of class so owned. 
Of the number of shares shown in Column (2), 
indicate, by footnote or otherwise, the amount of 
shares with respect to which such persons have 
the right to acquire beneficial ownership as specified 
in Rule 13d-3(d)(1) under the Exchange Act. 


(1) (2) (3) 
Title of Class Amount Beneficially Owned Percent of Class 


(c) Describe any arrangements, known to the re- 
gistrant, including any pledge by any person of 
securities of the registrant or any of its parents, 
the operation of which may at a subsequent date 
result in a change in control of the registrant. 


/nstructions 


1. The percentages are to be calculated on the 
basis of the amount of outstanding securities, exclud- 
ing securities held by or for the account of the 
registrant or its subsidiaries; however, such calcula- 
tions may be made on the basis of outstanding 
securities plus securities deemed outstanding pursuant 
to Rule 13d-3(d)(1) under the Exchange Act provided 
appropriate disclosure is made as to the method of 
calculating. 


2. For the purposes of this item, beneficial ownership 
shall be determined in accordance with Rule 13d-3 
[17 CFR 240.13d-3] under the Exchange Act. 


3. The registrant shall be deemed to know the con- 
tents of any statements filed with the commission 
pursuant to Section 13(d) of the Exchange Act. 
A registrant may rely upon information set forth in 
such statements unless the registrant knows or has 
reason to believe that such information is not com- 
plete or accurate or that a statement or amendment 
should have been filed and was not. 


4. For purposes of furnishing information pursuant 
to paragraph (a), the registrant may indicate the 
source and date of such information. 


5. Where more than one beneficial owner is known 
to be listed for the same securities, appropriate 
disclosure should be made to avoid confusion. 


6. Paragraph (c) does not require a description of 
ordinary default provisions contained in the charter, 
trust indentures or other governing instruments re- 
lating to securities of the registrant. 


7. \f the equity securities are being registered in 
connection with, or pursuant to, a plan of acquisition, 
reorganization, readjustment or succession, indicate as 
far as practicable the status to exist upon consumma- 
tion of the plan on the basis of present holdings 
and commitments. 


8. If any of the securities being registered are to be 
offered for the account of security holders, name each 
such security holder and staie the amount of 
securities owned by him, the amount to be offered 
for his account, and the amount to be owned after 
the offering. 


9. If, te the knowledge of the registrant or any 
principal underwriter of the securities being registered, 
more than five percent of any class of voting 
securities of the registrant are held or are to be held 
subject to any voting trust or similar arrangement, 
State the title of such securities, the amount held 
or the be held and the duration of the agreement. 
Give the names and addresses of the voting trustees 
and outline briefly their voting rights and other 
powers under the agreement. 


+ . * 


Item 18 of 
follows: 


Form S-11 is amended to read as 


§239.18 Form S-11, for registration under the Securi- 
ties Act of 1933 of securities of certain real estate 
companies. 


* 


/tem 18 Security Ownership of Certain Beneficial 
Owners and Management 


Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, with respect to any person (including 
any ‘‘group”’ as that term is used in Section 13(d)(3) 
of the Securities Exchange Act of 1934 who is known 
to the registrant to be the beneficial owner of more 
than five percent of any class of the registrant’s 
equity securities. Show in column (3) the total number 
of shares beneficially owned and in Column (4) the 
percent of class so owned. Of the number of shares 
shown in Column (3), indicate, by footnote or other- 
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wise, the amount known to be shares with respect 
to which such listed beneficial owner has the right 
to acquire beneficial ownership as specified in rule 
13d-3(d)(1) under the Exchange Act [17 CFR 240.- 
13d-3(d)(1)]. 


(1) (2) (3) (4) 

Title of class Name and Amount Percent of 
Address of Beneficially Class 
Beneficial Owned 
Owner 


(b) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, as to each class of equity securities 
of the registrant or any of its parents or subsidiaries, 
other than directors’ qualifying shares, beneficially 
owned by all officers and directors of the registrant 
and their associates, aS a group, without naming 
them. Show in Column (2) the total number of shares 
beneficially owned and in column (3) the percent of 
class so owned. Of the number of shares shown in 
Column (2), indicate, by footnote or otherwise, the 
amount of shares with respect to which such persons 
have the right to acquire beneficial ownership, as 
specified in Rule 13d-3(d)(1) under the Exchange Act. 


(1) (2) (3) 
Title of Class Amount Beneficially Owned Percent of Class 


(c) Describe any arrangements, known to the re- 
gistrant, including any pledge by any person of 
securities of the registrant or any of its parents, 
the operation of which may at a subsequent date 
result in a change in control of the registrant. 


/nstructions 


1. The percentages are to be calculated on the basis 
of the amount of outstanding securities, excluding 
securities held by or for the account of the 
registrant or its subsidiaries; however, such calcula- 
tions may be made on the basis of outstanding 
securities plus securities deemed outstanding pursuant 
to rule 13d-3(d)(1) under the Exchange Act provided 
appropriate disclosure is made as to the method 
of calculating. 


2. For the purposes of this item, beneficial ownership 
shall be determined in accordance with Rule 13d-3 
under the Exchange Act [17 CFR 240.13d-3]. 


3. The registrant shall be deemed to know the 
contents of any statements filed with the Commission 
pursuant to Section 13(d) of the Exchange Act. 
A registrant may rely upon information set forth in 
such statements unless the registrant knows or has 
reason to believe that such information is not com- 
plete or accurate or that a statement or amendment 
should have been filed and was not. 
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4. For purposes of furnishing information pursuant 
to paragraph (a), the registrant may indicate the 
source and date of such information. 


5. Where more than one beneficial owner is known 
to be listed for the same securities, appropriate 
disclosure should be made to avoid confusion. 


6. Paragraph (c) does not require a description of 
ordinary default provisions contained in the carter, 
trust indentures or other governing instruments re- 
lating to securities of the registrant. 


7. \f securities are being registered in connection with, 
or pursuant to, a plan of acquisition, reorganization, 
readjustment or succession, indicate as far as prac- 
ticable the status to exist upon consummation of the 
plan on the basis of present holdings and commit- 
ments. 


8. If any of the securities being registered are to be 
offered for the account of security holders, name 
each such security holder and state the amount of 
securities owned by him, the amount to be offered 
for his account, and the percentage of securities of 
the class (computed in accordance with instruction 
to be owned after the offering if all of the securities 
offered for his account are sold. 


9. If, to the knowledge of the registrant or any 


principal underwriter of the securities being registered, 
more than five percent of any class of voting securi- 
ties of the registrant are held or to be held subject 
to any voting trust or other similar agreement, state 
the title of such securities, the amount held or to be 
held and the duration of the agreement. Give the 
names and addresses of the voting trustees and out- 
line briefly their voting rights and other powers 
under the agreement. 


* * 


[Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; 
1S'UES:C. 77g, 77), 77slay) 


Ill. Item 5 of Form 10 is amended to read as follows: 
§249.210 Form 10, general form for registration of 
securities pursuant to section 12(b) or (g) of the 
Securities Exchange Act of 1934. 


7 * * 


Item 5. Security Ownership of Certain Beneficial 
Owners and Management 


(a) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, with respect to any person (including 





any ‘‘group”’ as that term is used in Section 13(d)(3) 
of the Act) who is known to the registrant to be 
the beneficial owner of more than five percent of 
any class of the registrant’s voting securities. Show 
in Column (3) the total number of shares beneficially 
owned and in Column (4) the percent of class so 
owned. Of the number of shares shown in Column 
(3), indicate, by footnote or otherwise, the amount 
known to be shares with respect to which such 
listed beneficial owner has the right to acquire 
beneficial ownership as specified in Rule 13d-3(d)(1) 
under the Act [17 CFR 240.13d-3(d)(1)]. 


(1) (2) (3) (4) 

Title of Class Name and Amount Percent of 
Address of Beneficially Class 
Beneficial Owned 
Owner 


(b) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, as to each class of equity securities 
of the registrant or any of its parents or subsidiaries, 
other than directors’ qualifying shares, beneficially 
owned by all directors and officers of the registrant as 
a group, without naming them. Show in Column (2) 
the total number of shares beneficially owned and in 
Column (3) the percent of class so owned. Of the 
number of shares shown in Column (2), indicaté, 
by footnote or otherwise, the amount of shares 


with respect to which such persons have the right 


to acquire beneficial ownership, as specified in Rule 
13d-3(d)(1) under the Act. 


(1) (2) (3) 
Title of Class Amount Beneficially Owned Percent of Class 


(c) Describe any arrangements, known to the re- 
gistrant, including any pledge by any person of 
securities of the registrant or any of its parents, 
the operation of which may at a subsequent date 
result in a change in control of the registrant. 


/nstructions 


1. The percentages are to be calculated on the basis 
of the amount of outstanding securities, excluding 
securities held by or for the account of the registrant 
or its subsidiaries; however, such calculations may be 
made on the basis of outstanding securities plus 
securities deemed outstanding pursuant to Rule 
13d-3(d)(1) under the Act provided appropriate dis- 
closure is made as to the method of calculating. 


2. For the purposes of this item, beneficial ownership 
shall be determined in accordance with Rule 13d-3 
under the Act [17 CFR 240.13d-3]. 


3. For purposes of furnishing information pursuant 
to paragraph (a), the registrant may indicate the 


source and date of such information. When applica- 
ble, the registrant shall be deemed to know the 
contents of any statements filed with the Commission 
pursuant to Section 13(d) of the Exchange Act. 
A registrant may rely upon information set forth 
in such statements unless the registrant knows or 
has reason to believe that such information is not 
complete or accurate or that a statement or amend- 
ment should have been filed and was not. 


4. Where more than one beneficial owner is known 
to be listed for the same securities, appropriate 
disclosure should be made to avoid confusion. 


5. Paragraph (c) does not require a description of 
ordinary default provisions contained in the charter, 
trust indentures or other governing instruments re- 
lating to securities of the registrant. 


a * + 


Item 14 of Form 10-K 
follows: 
§249.310 Form 
Section 13 or 
Act of 1934. 


is amended to read as 


10-K, 
15(d) 


annual report pursuant to 
of the Securities Exchange 


. 


item 14. Security Ownership of Certain Beneficial 
Owners and Management 


(a) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, with respect to any person (including 
any ‘‘group”’ as that term is used in Section 13(d)(3) 
of the Act) who is known to the registrant to be 
the beneficial owner of more than five percent of 
any class of the registrant’s voting securities. Show 
in Column (3) the total number of shares beneficially 
owned and in Column (4) the percent of class so 
owned. Of the number of shares shown in Column 
(3), indicate, by footnote or otherwise, the amount 
known to be shares with respect to which such 
listed beneficial owner has the right to acquire 
beneficial ownership as specified in Rule 13d-3(d)(1) 
under the Act [17 CFR 240.13d-3(d)(1)]. 


(1) (2) (3) (4) 

Title of Class Name and Amount Percent of 
Address of Beneficially Class 
Beneficial Owned 
Owner 


(b) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, as to each class of equity securities 
of the registrant or any of its parents or subsidiaries, 
other than directors’ qualifying shares, beneficially 
owned by all directors and officers of the registrant 
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as a group, without naming them. Show in Column 
(2) the total number of shares beneficially owned 
and in Column (3) the percent of class so owned. 
Of the number of shares shown in Column (2), 
indicate, by footnote or otherwise, the amount of 
shares with respect to which such persons have 
the right to acquire beneficial ownership as specified 
in Rule 13d-3(d)(1) under the Act. 


(1) (2) (3) 
Title of Class Amount Beneficially Owned Percent of Class 


(c) Describe any arrangements, known to the re- 
gistrant, including any pledge by any person of 
securities of the registrant or any of its parents, 
the operation of which may at a subsequent date 
result in a change in control of the registrant. 


/nstructions 


1. The percentages are to be calculated on the basis 
of the amount of outstanding securities, excluding 
securities held by or for the account of the registrant 
or its subsidiaries; however, such calculations may be 
made on the basis of outstanding securities plus 
securities deemed outstanding pursuant to Rule 
13d-3(d)(1) under the Act provided appropriate dis- 
closure is made as to the method of calculating. 


2. For the purposes of this item, beneficial ownership 
shall be determined in accordance with Rule 13d-3 
under the Act [17 CFR 240.13d-3]. 


3. The registrant shall be deemed to know the con 
tents of any statements filed with the Commission 
pursuant to Section 13(d) of the Act. A registrant 
may rely upon information set forth in such state- 
ments unless the registrant knows or has reason to 
believe that such information is not complete or 
accurate or that a statement or amendment should 
have been filed and was not. 


4. For purposes of furnishing information pursuant to 
paragraph (a), the registrant may indicate the source 
and date of such information. 


5. Where more than one beneficial owner is known to 
be listed for the same securities, appropriate dis- 
closure should be made to avoid confusion. 


6. Paragraph (c) does not require a description of 
ordinary default provisions contained in the charter, 
trust indentures or other governing instruments re- 
lating to securities of the registrant. 


Items 5 and 6 of Schedule 
read as follows: 


14A are amended to 
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§240.14a-101 Schedule 14A. Information required in 
proxy statement. 


~ 


Item 5. Voting Securities and Ownership Thereof By 
Certain Beneficial Owners and Management. 


aye 
ep oe 


(d) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, with respect to any person (including 
any ‘‘group”’ as that term is used in section 13(d)(3) of 
the Act) who is known to the persons on whose 
behalf the solicitation is made to be the beneficial 
owner of more than five percent of any class of the 
issuer's voting securities. Show in Column (3) the total 
number of shares beneficially owned and in Column 
(4) the percent of class so owned. Of the number of 
shares shown in Column (3), indicate, by footnote or 
otherwise, the amount known to be shares with 
respect to which such listed beneficial owner has the 
right to acquire beneficial ownership as specified in 
Rule 13d-3(d)(1) under the Act [8240.13d-3(d)(1)]. 

(1) (2) (3) (4) 


Title of Class Name and 


Address of 
Beneficial 
Owner 


Amount 
Beneficially 
Owned 


Percent of 
Class 


(e) Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, as to each class of voting securities 
of the issuer or of its parent, other than directors’ 
qualifying shares, beneficially owned by all directors 
and officers of the issuer as a group, without naming 
them. Show in Column (2) the total number of shares 
beneficially owned and in Column (3) the percent of 
class so owned. Of the number of shares shown in 
Column (2), indicate, by footnote or otherwise, the 
amount of shares with respect to which such persons 
have the right to acquire beneficial ownership as 
specified in Rule 13d-3(d)(1) (8240.13d-3(d)(1)) under 
the Act. 


(1) (2) (3) 
Title of Class Amount Beneficially Owned Percent of Class 


(f) If, to the knowledge of the persons on whose 
behalf the solicitation is made, a change in control of 
the issuer has occurred since the beginning of its last 
fiscal year, state the name of the person or persons 
who acquired such control, the date and a description 
of the transaction or transactions in which control was 





acquired and the percentage of voting securities of the 
issuer now owned by such person or persons. 


(g) Describe any arrangements known to the persons 
on whose behalf the solicitation is made, including any 
pledge by any person of securities of the issuer or 
any of its parents, the operation of which may at a 
subsequent date result in a change in control of the 
issuer. 


Instructions. 

1. The percentages are to be calculated on the basis 
of the amount of outstanding securities, excluding 
securities held by or for the account of the issuer or 
its subsidiaries; however, such calculations may be 
made on the basis of outstanding securities plus 
securities deemed outstanding pursuant to Rule 13d- 
3(d)(1) (8240.13d-3(d)(1)) under the Act provided ap- 
propriate disclosure is made as to the method of 
calculating. 


2. For the purposes of this item, beneficial ownership 
shall be determined in accordance with Rule 13d-3 
under the Act [8240.13d-3]. 


3. Persons on whose behalf the solicitation is made 
shall be deemed to know the contents of any state- 
ments filed with the Commission pursuant to section 
13(d) of the Act. Such persons may rely upon 


information set forth in such statements unless they 


know or have reason to believe that such information 
is not complete or accurate or that a statement 
or amendment should have been filed and was not. 


4. For purposes of furnishing information pursuant to 
paragraph (d), the source and date of such informa- 
tion may be indicated. 


5. Where more than one beneficial owner is known to 
be listed for the same securities, appropriate disclosure 
should be made to avoid confusion. 


6. Paragraph (g) does not require a description of 
ordinary default provisions contained in the charter, 
trust indentures or other governing instruments relat- 
ing to securities of the issuer. 


/tem 6. Nominees and Directors. 
(a) 7 * * 


(5) * * * 


Instruction. For Purposes of this item, beneficial own- 
ership shall be determined in accordance with Rule 
13d-3 under the Act [8240.13d-3]. 


* * 


Item 3 of Schedule 14B is amended to read as follows: 
§240.14a-102 Schedule 14B. Information to be in- 
cluded in statements filed by or on behalf of a partici- 
pant (other than an issuer pursuant to §240.14a-11(c) 
(Rule 14a-11(c)). 


* 


/tem 3. Interests in securities of the issuer. 


— 


Instruction. For purposes of this item, beneficial own- 
ership shall be determined in accordance with Rule 
13d-3 under the Act [§240.13d-3]. 


* * * 


[Secs. 12, 13, 14, 15(d), 23, 48 Stat. 892, 894, 895, 901; 
sec. 203(a), 49 Stat. 704; secs. 1, 3, 8, 49 Stat. 1375, 
1377, 1379; sec. 202, 68 Stat. 686; secs. 3, 4, 5, 6, 10, 
78 Stat. 565-568, 569, 570-574, 88a; secs. 1, 2, 3, 82 
Stat. 454, 455; secs. 1, 2, 3-5, 28(c), 84 Stat. 1485, 
1479; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 
89 Stat. 117, 118, 119, 155; 15U.S.C. 781, 78m, 78n, 
780(d), 78w.] 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13279/February 18, 1977 
SECURITIES INVESTOR PROTECTION ACT 
OF 1970 

Release No. 60/February 18, 1977 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 ("Exchange Act’’) and the 
Securities Investor Protection Act of 1970 (‘’SIPA’’) 
involving: R. L. Whitney Securities, Inc. ("Regi- 
strant’’), a New York City registered broker-dealer 
presently in liquidation pursuant to SIPA; Sanford 
Rosen (‘‘Rosen’’), its president and chairman of the 
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board of directors; Harvey Fenichel (‘’Fenichel’’), a 
vice-president, secretary, treasurer, cashier, and di- 
rector; and Peter E. Guardino, Jr. (‘‘Guardino’’), a 
vice-president. 


The proceedings are based upon allegations by the 
Commission’s staff that: 


(1) Registrant and Fenichel willfully violated Section 
17(a) of the Securities Act of 1933 and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder (anti- 
fraud provisions); 


(2) Registrant willfully violated, and Fenichel willfully 
aided and abetted the violation of, Sections 15(c)(3) 
and 17(a) of the Exchange Act and Rules 15c3-1 (net 
capital rule) and 17a-3 (bookkeeping rule) thereunder; 


(3) Rosen failed reasonably to supervise Fenichel with 
a view to preventing the securities law violations 
committed by Fenichel; 


(4) Fenichel and Guardino have been convicted within 
the last ten years of offenses included in Section 
15(b)(4)(B) and (6) of the Exchange Act as grounds 
for remedial sanctions; 

(5) Registrant, upon its consent, was permanently 
enjoined by a Federal District Court from further vio- 
lations of the net capital provisions; and 

(6) Rosen, Fenichel, and Guardino were officers 
and/or directors of Registrant on the date that a 
trustee was appointed for the liquidation of Registrant 
pursuant to SIPA and it is in the public interest to 
impose sanctions pursuant to Section 10(b) of SIPA 
upon Fenichel for his malfeasance and upon Rosen 
and Guardino for their nonfeasance in the conduct of 
Registrant's affairs. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto, for the purpose of determining whether the 
allegations are true, and if so, whether any action 
of a remedial nature should be ordered by the 
Commission. 





SECURITIES EXCHANGE ACT 1934 
Release No. 13280/February 18,1977 


Adoption of Amendments to Missing, Lost, Stolen 
and Counterfeit Securities Program and Reporting and 
Inquiry Requirements 


AGENCY: Securities and Exchange Commission 
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ACTION: Rule Amendment 


SUMMARY: This release amends certain require- 
ments of the Commission's lost and stolen securities 
program and delays the effective date of Section 
240.17f-1. The amendments and the delay in the 
effective date are intended to implement this program 
in a more efficient manner. 


DATES: Effective Date: July 1, 1977 
Comments must be received on or before 
May 1, 1977 


ADDRESSES: Written comments, submitted in tripli- 
cate, should be addressed to The Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Daniel J. 
Piliero ||, Associate Director, Division of Market 
Regulation, Securities and Exchange Commission, 
Washington, D.C. 20549. (202-755-1390) 


SUPPLEMENTARY INFORMATION: 

The Securities and Exchange Commission today an- 
nounced certain technical amendments to 17 CFR 
§240.17f-1 under Section 17(f) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’) [15 U.S.C. 78a et 
seq. aS amended by Pub. L. No. 94-29 (June 4, 1975)] 
concerning missing, lost, stolen or counterfeit securi- 
ties and postponed the effective date of Section 
240.17f-1 at least until July 1, 1977. 


Background 


On December 10, 1976, the Commission adopted 
Section 240.17f-1 establishing reporting and inquiry 
requirements with respect to mission, lost, stolen or 
counterfeit securities.’ In that release, the Commission 
stated that it would consider modifications in the 
Section to implement the program in an efficient 
manner. 


Exemption of certain Securities From Reporting and 
Inquiry 


The Commission amended Section 240.17f-1 to add 
thereto paragraph (e) providing that registered securi- 
ties for which a Federal Reserve Bank or Branch 
is the appropriate instrumentality or counterfeits of 
such securities are not the subjects of required report- 
ing and inquiry. Reports with respect to such securi- 
ties should continue to be made to the transfer 
agent, and where a stolen security is involved reports 
are required to be made to the appropriate law en- 
forcement agency. 





_ 


"Securities Exchange Act Release No. 13053; 41 
FR54923 (December 16, 1976). 





Comments were received which urged this change 
since these securities appear to be adequately pro- 
tected by present procedures and do not constitute a 
problem at this time. Such securities, if lost or stolen, 
should continue to be reported to the U.S. Treasury 
Department or the Federal Reserve Bank of New York, 
in accordance with outstanding Treasury instructions 
and current practices in the financial community. 


The Commission also announced certain interpretive 
clarifications of this section. First, this section does 
not require bond coupons to be the subject of report 
or inquiry. Second, for purposes of the pilot program, 
transactions involving securities of less than $10,000 
face value in the case of bonds and market value 
in the case of stocks will be exempt from inquiry. 
Finally, municipal securities as well as corporate 
securities not having CUSIP numbers are exempt 
from required reporting and inquiry during the pilot 
program. 


Adoption of Form X-17F-1A 


The Commission also adopted Form X-17F-1A which 
was proposed in Securities Exchange Act Release No. 
12030 (January 10, 1976) with certain technical 
modifications. This form shall be used for all reports 
pursuant to paragraph (b)(6) of Section 240.17f-1. 


Section 240.17f-1 Effective Date Delay 


The Commission has received several plans in re- 
sponse to its solicitation of implementation programs 
from persons desiring to act as the Commission’s 
designee to receive reports and respond to inquiries 
for which the Commission is the appropriate instru- 
mentality. The Commission expects to announce its 
designation shortly. In order to allow the Commis- 
sion’s designee sufficient time to establish a system 
which can implement Section 240.17f-1 in an efficient 
and effective manner, the Commission has changed 
the effective date of this section and the pilot program 
from March 1, 1977 to July 1, 1977. However, if the 
Commission determines that the entity it designates to 
receive reports and inquiries for which the Commission 
is the appropriate instrumentality requires additional 
time to implement the system in an efficient manner, 
it may delay the start-up date further. 


Statutory Basis and Competitive Considerations 


The amendments to Section 240.17f-1 and the lost 
and stolen securities program are adopted pursuant to 
Sections 2, 17(f) and 23 of the Securities Exchange 
Act of 1934, as amended. 


With respect to the delay in effectiveness of Section 
240.17f-1 and the adoption of paragraph (e) thereof, 
the Commission finds, in accordance with the Ad- 


ministrative Procedure Act [15 U.S.C. 553(b)(3)(B)], 
that since the modifications of the rule make the rule 
less restrictive or are technical in nature, notice and 
public procedure are unnecessary as a prerequisite to 
the adoption of the amendment and the delay 
in effectiveness of the section, and that the amenca- 
ment should be adopted, effective immediately, in 
accordance with the Administrative Procedure Act 
[5 U.S.C. 553(d)(3)] in order to enhance the efficient 
implementation of the lost and stolen securities 
program. 


The Commission further finds that the amendment 
and the delay in effectiveness of this section are 
not inconsistent with the public interest or the pro- 
tection of investors. 


Request for Comments 


The Commission solicits comments from all interested 
persons on the amendment to Section 240.17f-1, and 
the adoption of Form X-17F-1A. Written comments, 
submitted in triplicate, should be addressed to the 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549, and must be received on or 
before May 1, 1977. Comments should refer to File 
No. S7-611 and will be available for public inspection 
at the Commission’s Public Reference Room. 


Part 240 is amended as follows: 


Commission action: Pursuant to Sections 2, 6, 10, 15, 
17(f) and 23 of Securities Exchange Act of 1934, the 
Securities and Exchange Commission amends 8240. 
17f-1 in Chapter || of Title 17 of the Code of Federal 
Regulations to read as follows: 


§240.17f-1 Requirements for reporting and inquiry 
with respect to missing, lost, counterfeit or stolen 
securities. 


(e) Exemptions. Registered securities of the United 
States Government, any agency or instrumentality of 
the United States Government, the International Bank 
for Reconstruction and Development, the Inter-Ameri- 
can Development Bank, or the Asian Development 
Bank, and counterfeit securities of such entities are 
not subject to the provisions of this section relating 
to reporting and inquiry with the appropriate instru- 
mentality. 


Part 249 is amended as follows: 
Commission action: Pursuant to Section 17(f) of the 
Securities Exchange Act of 1934, the Securities and 


Exchange Commission adopts 8249.1200 in Chapter || 
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FORM X-17F-1A | 





MISSING /LOST/STOLEN/COUNTERFEIT| °°” 
SECURITIES REPORT | 


File No, 


REPORTING INSTITUTION: NAME 








ADDRESS 








ATTENTION : 





FINS/IDENTIFIER NUMBER 





REPORT OF [ ] LOSS bal RECOVERY DATE OF LOSS/RECOVERY 





SYP OF SECURITY 





m NAME OF ISSUER 





REGISTERED NAME 





CUSIP NUMBER INTEREST RATE MATURITY DATE 





CERTIFICATE NUMBER(S) DENOMINATION ISSUE DATE 

















[] CRIMINALITY INDICATED 


[_] CounTeRFeIT 





If Counterfeit - Distinguishing Characteristics 
REPORTS FILED WITH: 
[] pata BANK [_] ISSUER/TRANSFER AGENT [ ] Law ENFORCEMENT 
Name 
Address 














AUTHORIZED SIGNATURE 
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of Title 17 of the Code of Federal Regulations to 
read as follows: 


Subpart M—Forms for Reporting and Inquiry with 
Respect to Missing, Lost, Stolen, or Counterfeit 
Securities. 


§249.1200—Form X-17F-1A Report for Missing, Lost, 
Stolen or Counterfeit Securities. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





February 18, 1977 
INSTRUCTIONS to Form X-17F-1A 


Note: Section 240.17f-1 does not require reporting 
of coupons. Municipal or corporate securities not 
assigned CUSIP numbers are not required to be 
reported during the pilot program. 


1. Reporting Institution—Enter reporting institution 
name, address and FINS or identifier number. 


2. Check block to indicate whether report is for loss 
or recovery. 


3. Date of Loss/Recovery—Enter date when loss was 
noticed or theft occurred or when security was 
found or recovered. 


4. Enter type of security which most precisely de- 
scribes the security. 


5. Issuer—Clearly print, on lines provided, the comp- 
plete name of issuing company, agency or organiza- 
tion as set out on the security even though the 
security may have been Isot, stolen, or missing prior 
to being ‘‘issued” by appropriate authority. 


6. Registered Name-—Clearly print, on line provided, 
the full name of person the security is registered 
to (person, company, bank, brokerage house, etc.) 
exactly as it appears on the security. Enter the word 
“‘BEARER” when document is a “‘bearer’’ security. 


7. CUSIP Number— Enter CUSIP number. 


8. Interest Rate—If interest rate was indicated, enter 
this information. 


9. Maturity Date— Enter maturity date, if applicable. 


10. Serial Number-— Fill in complete serial number in- 
cluding any letters which are part of the number. 


11. Denomination—Fill in 
below: 


information as provided 


(a) Enter in numerical form the amount of money 
represented by bonds, debentures, notes and other 
securities (excluding those in (b), (c) and (d), below), 
as indicated thereon. If amount was not indicated on 
the security, enter the word “BLANK.” 


(b) Enter in numerical form the number of shares 
represented by stock certificates. (Do not enter par 
value of the stock.) If number of shares was not 
indicated on the stock certificate, enter the word 
“BLANK.” 


(c) With respect to warrants and rights, enter in 
numerical form the number of new securities which 
the document entitles the owner to purchase. 


12. Issue Date—Enter date of issue of security, if 
applicable. 


13. Criminality Indicated— Check when a substantial 
belief of criminality is indicated in loss. 


14. Counterfeit— Check when reporting counterfeit 
securities and indicate distinguishing characteristics, if 
any. 


15. Reports Filed With—Check each entity with 
whom Form X-17F-1A was filed. If the Form was 
filed with the transfer agent, fill in the name and ad- 
dress of the transfer agent in the space provided. 





SECURITIES EXCHANGE ACT 1934 
Release No. 13281/February 18, 1977 


LOST AND STOLEN SECURITIES PROGRAM 


Notice of Proposed Amendments 


AGENCY: Securities and Exchange Commission 


ACTION: Proposed Amendments to Rule 


SUMMARY: These amendments would alter certain 
reporting and inquiry requirements for registered trans- 
fer agents with respect to missing, lost, stolen and 
counterfeit securities. They are intended to eliminate 
duplicative reporting and inquiry in the implementation 
of the Commission’s lost and stolen securities program 


DATES: Comments must be received on or before 
May 1, 1977 
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ADDRESSES: Written comments, submitted in tripli- 
cate should be addressed to the Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Daniel J. 
Piliero ||, Associate Director, Division of Market 
Regulation, Securities and Exchange Commission, 
Washington, D.C. 20549. (202-755-1390) 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission today 
announced proposed amendments to 17 CFR 8240. 
17f-1 under Section 17(f) of the Securities Exchange 
Act of 1934 (the “Act’’) [15 U.S.C. 78a et seq. as 
amended by Pub. L. No. 9429 (June 4, 1975)] 
concerning reporting and inquiry requirements for 
missing, lost, stolen or counterfeit securities with 
respect to registered transfer agents. The proposed 
amendments are designed to eliminate duplication in 
the operation of the lost and stolen securities pro- 
gram. 


Background 


On December 10, 1976, the Commission adopted Sec- 
tion 240.17f-1 establishing reporting and inquiry re- 
quirements with respect to missing, lost, stolen or 
counterfeit securities.’ In that release, the Commission 
stated that it would consider proposals concerning 
methods by which duplicative reporting and inquiry 
by registered transfer agents may be eliminated. 


Proposed Amendments to Section 240. 17f-1 


Traditionally, transfer agents have had a pivotal role, 
through their stop transfer lists, in maintaining infor- 
mation regarding securities deemed to be missing, 
lost or stolen. Generally a transfer agent will not 
effect registration of a transfer unless it is satisfied 
from its own records and a review of its stops 
that the particular transfer is in all respects proper. 


Despite the adoption of Section 240.17f-1, the tra- 
ditional practice by which persons suffering loss or 
theft of securities notify the transfer agent of such 
loss or theft should continue in order to protect 
such persons’ interests in the particular security. 
However, in order to avoid duplicative reporting and 
inquiry, the Commission has proposed certain amend- 
ments to Section 240.17f-1 so that the stop transfer 
lists of registered transfer agents will be substantially 
identical to the information in the possession of the 
appropriate instrumentalities. 


This proposal would amend subparagraphs (b)(1)(i), 
(b)(2) and (b)(4) to require that, when a reporting 





"Securities Exchange Act Release No. 13053; 41 FR 
54923 (December 16, 1976). 
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institution other than a registered transfer agent files 
a report of loss or theft with the appropriate instru- 
mentality, a copy of such report would also be re- 
quired to be filed with the registered transfer agent 
for the particular security. The Commission feels that 
such a requirement would not impose any additional 
burden on reporting institutions since such institutions 
have traditionally informed transfer agents in cases of 
loss or theft. 


The Commission also proposes to amend paragraph 
(c) of Section 240.17f-1 to exempt from inquiry by 
registered transfer agents those securities presented 
to a transfer agent by a person other than a reporting 
institution where an acceptable signature guarantee is 
provided by a reporting institution. Presently, practices 
of institutions which provide signature guarantees 
include a determination that the institution ‘knows its 
customer’ before guaranteeing the signature, thereby 
reducing the possibility of a forged signature. 


The proposed amendment requiring reports of lost or 
stolen securities to be made with the transfer agent 
concerned, in conjunction with a registered transfer 
agent's obligation to check its stop files, will provide 
substantially similar safeguards against the improper 
use of lost or stolen securities as a requirement that 
the transfer agent inquire with the appropriate 
instrumentality. 


Text of Proposed Amendments 


It is proposed to amend 17 CFR 8240.17f-1 as follows 
(new matter between arrows <4): 


§240.17f-1 Requirements for reporting and inquiry with 
respect to missing, lost, counterfeit or stolen securi- 
ties. 


(b) Reporting Requirements (1) Stolen Securities 


(i) Every reporting institution shall report to the appro- 
priate instrumentality and to the registered transfer 
agent for the security <4 the discovery of the theft or 
loss of any security where there is substantial basis 
for believing that criminal activity was involved. Such 
reports shall be made within one business day of the 
discovery.” * * 


* * * * * 


(2) Missing or Lost Securities. Every reporting insti- 
tution shall report to the appropriate instrumentality > 
and to the registered transfer agent for the security < 
the discovery of the loss of any security where crim- 
inal actions are not suspected when the security has 
been missing or lost for a period of two business 
days. Such report shall be made within one business 
day of the end of such period except that: 





(4) Recovery. Every reporting institution shall report 
the recovery or finding of any security previously 
reported missing, lost or stolen pursuant to this rule 
to the appropriate instrumentality and to the regi- 
stered transfer agent for the security <4 with one busi- 
ness day of such recovery or finding. * * * 


* * » 


(c) * * * 
1 alee 


Pm (iv) In the case of a registered transfer agent, the 
security is received from a person other than a report- 
ing institution and there is accompanying the security 
a signature guarantee made by a reporting institution. <4 


Request for Comments 


The Commission solicits comments from all interested 
persons regarding the proposed amendments. Written 
comments, submitted in triplicate, should be ad- 
dressed to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, must be re- 
ceived on or before May 1, 1977. Comments should 
refer to File No. S7-611 and will be available for public 
inspection at the Commission’s Public Reference 


Room. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


February 18, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13282/February 22, 1977 


In the Matter of 

THE MIDWEST SECURITIES TRUST COMPANY 
120 South LaSalle Street 

Chicago, Illinois 60603 

(SR-MSTC-76-15) 

ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE MIDWEST SECURITIES TRUST COMPANY 
RELATING TO PLEDGEE POSITION REPORTS. 


On December 20, 1976, the Midwest Securities Trust 


Company (‘‘MSTC’’) submitted, pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
‘‘Act’’), a proposed change to MSTC Rule 3, Section 
6, which would provide MSTC with discretion to 
determine how frequently Pledgee Position Reports 
will be made available to Pledgee Participants. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule change 
was published in the Federa/ Register (42 FR 3382, 
January 18, 1977) and the public was invited to 
comment thereon. Notice of the filing and an invita- 
tion for comments also appeared in Securities Ex- 
change Act Release No. 34-13154, January 12, 1977. 
No letters of comment were received. 


The Commission has reviewed the proposed change to 
Rule 3, Section 6, and finds that it is consistent 
with the requirements of the Act and the rules and 
regulations thereunder applicable to registered clearing 
agencies. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed change to 
MSTC Rule 3, Section 6, contained in File No. 
SR-MSTC-76-15 be, and hereby is, approved. 

For 


the Commission, by the Division of Market 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12383/February 22, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5807/February 22, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13284/February 22, 1977 


Admin. Proc. File No. 3-5170 
In the Matter of 


OMEGA FINANCIAL GROUP, INC. 
(File No. 8-16256) 
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2968 Castro Boulevard 
Castro Valley, California 


ERIC W. TAYLOR 
4548 Lawrence Drive 
Castro Valley, California 


HUGH O. POTTER, JR. 
17561 Matinel Drive 
San Diego, California 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings ordered today pursuant to the 
Securities Exchange Act of 1934 (‘Exchange Act’), 
Respondents Omega Financial Group, Inc. 
(““Omega’’), Eric W. Taylor (‘‘Taylor’’), Omega’s presi- 
dent and co-owner, and Hugh O. Potter, Jr. 
(‘‘Potter’’) have submitted Offers of Settlement which 
the Commission has determined to accept. Solely 
for the purpose of settling these proceedings and 
without admitting or denying the findings herein, 
Omega, Taylor and Potter consent to the findings 
and sanctions set forth below. ' 


On the basis of the Order for proceedings and the 
Offers of Settlement it is found that Omega and 
Taylor willfully violated Section 17(a) of the Securities 
Act of 1933 (‘’Securities Act’’) and Sections 10(b) 
and 1/7(a) of the Exchange Act and Rules 10b-5 
and 17a-3 [17 C.F.R. 240.105-b and 17 C.F.R. 
240.17a-3] thereunder; and that Potter willfully violated 
Section 17(a) of the Securities Act and Section 10(b) 
of the Exchange Act and Rule 10b-5 [17 C.F.R. 
240.10b-5] thereunder. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT |S ORDERED, effective at the opening 
of business on the second Monday after the date of 
this Order: 


1. That Omega’s registration with the Commission as 
a broker-dealer be suspended for a period of four 
months. For purposes of this order, the programs 
conducted by Omega in connection with the offer and 
sale of debt securities issued by churches are deemed 
broker-dealer activities subject to the suspension, 





'These findings herein are not binding on any other 
respondent named in these proceedings. 
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provided that (a) Omega may continue to perform its 
duties as Fiscal Agent of such churches, including 
its activities relating to the receipt of sinking fund 
payments, the maintenance of trustee and agency 
accounts, the disbursement of payments of principal 
and interest to noteholders, and the maintenance of 
systems of records in connection with the fore- 
going; and provided further that (b) Omega may 
initiate and participate in discussions, negotiations, 
and other proceedings before authorized repre- 
sentatives of the California Commissioner of Corpora- 
tions (‘the Commissioner’) (i) for the purpose of 
reviewing and obtaining approval for revised Omega 
program materials to be used upon the completion of 
the period of suspension, and (ii) for the purpose of 
obtaining orders for the release of impounded funds 
and other incidental administrative approvals on 
behalf of Foothill Christian Center, Glendora, 
California; Good Shepherd Luthern Church, Novato, 
California; South Hills Community Church, San Jose, 
California; Balboa Avenue Alliance Church, San 
Diego, California; and Gospel Temple Community, 
San Jose, California, churches which have obtained 
permits from the Commissioner for the sale of church 
notes; and provided further that (c) Omega may meet 
with representatives of the five churches named in 
subparagraph (b) hereof to advise them of the entry 
of an injunction in S.£.C. v. Omega Financial Group, 
Inc., et al., (C-76-2661-RFP) in the United States 
District Court for the Northern District of California, 
to suggest that they obtain counsel to review their 
note programs, and to answer such questions as may 
be addressed to Omega concerning the church note 
programs, except that if such questions call for 
responses that may reasonably be deemed to involve 
the sale of securities or the training of persons to 
sell securities Omega will respond only that it is not 
permitted to discuss such matters by the terms of this 
Order and (d) provided further that receipt of program 
fees by Omega from any of the churches named in 
subparagraph (b) hereof for work completed by 
Omega prior to the commencement of action No. 
C-76-2261-RFP shall not be deemed as evidence of 
activities in violation of this Order; 


2. That Taylor be suspended for a period of four 
months from association with any broker-dealer, 
investment adviser, investment company or municipal 
securities dealer, after which he may become re- 
associated as a principal of a broker-dealer upon a 
showing to the staff that he has, in the interim, 
successfully completed the examination required by 
the National Association of Securities Dealers, Inc. for 
principals of broker-dealers, provided that the pro- 
visions of subparagraphs (a) through (d) of paragraph 
(1) above shall apply to Taylor with respect to his 
activities on behalf of Omega; and 





3. That Potter be suspended for a period of thirty 
days from association with any broker-dealer, invest- 
ment adviser, investment company or municipal secur- 
ities dealer and that thereafter his activities while 
associated with any broker-dealer, investment adviser, 
investment Company or municipal securities dealers 
shall for a period of three months be limited to 
acting aS a non-supervisory supervised employee, 
during which time he shall make a showing to the 
staff that he is adequately supervised. After this period 
he may become associated with a broker-dealer as a 
principal thereof upon prior showing to the staff 

that he has either (a) successfully completed the 
examination required by the National Association of 
Securities Dealers, Inc. for principals of broker-dealers 
or (b) completed with a grade of ‘’B”’ or better the 
General Securities Examination administered pursuant 
to Rule 15b8-1 under the Exchange Act [17 C.F.R. 
240.15b8-1]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13285/February 22, 1977 


Adm. Pro. File No. 3-4509 
In the Matter of 


TODD & CO., INC. 

192 Paterson Plank Road 

Carlstadt, New Jersey 
(8-16328) 

THOMAS LANGBEIN 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Secur- 
ities Exchange Act of 1934 (’’Exchange Act’’)* Todd 
& Co., Inc. (‘Registrant’), a registered broker-dealer 
and Thomas Langbein (‘‘Langbein’’) president of 
registrant, have submitted offers of settlement, with- 
out admitting or denying the allegations in the order 
for proceedings, which the Commission has de- 
termined to accept. 


On the basis of the order for proceedings and the 
offer of settlement, it is found that: 


1. Todd and Langbein wilfully violated and wilfully 


aided and abetted violations of Section 17(a) of the 
Securities Act of 1933 and Section 10(b) of the 


Exchange Act and Rule 10b-5 promulgated 
thereunder. 


Accordingly, IT |S ORDERED, that Todd & Co., Inc. 
be censured; and it is further 


ORDERED that Thomas Langbein be, and he hereby 
is, Suspended from association with a broker-dealer or 
investment adviser for a period of five (5) days. 


The above sanctions will become effective at the 
opening of business on the second Monday after the 
date of this Order. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13286/February 22, 1977 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 572/February 22, 1977 


Admin. Proc. File No. 3-5175 


SHELDON FIDLER 

4314 Marina City Drive 
#828 C 

Marina Del Ray, California 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these proceedings' under the Securities Exchange 
Act of 1934 (‘Exchange Act’’) and the Investment 
Advisers Act of 1940, Sheldon Fidler ('‘Fidler’’) who 
was alleged in an Order for Proceedings to have 
violated Section 17(a) of the Securities Act of 1933 





*In the matter of Kenneth Bove & Co., Inc., et al. 
instituted June 13, 1974. 


‘In the Matter of Benchmark Securities, Inc., et al., 
instituted on February 16, 1977. 
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(“Securities Act’’), Seciton 10(b) of the Exchange 
Act and Rule 10b-5 thereunder while he was 
associated with a registered securities broker-dealer, 
has, without admitting or denying the allegations in 
the Order for Proceedings, submitted an Offer of 
Settlement. The Commission has determined to 
accept the Offer of Settlement. 


On the basis of the Order for Proceedings and said 
offer of Settlement, it is found that during the period 
from September, 1975 through April, 1976, Fidler 
willfully violated and willfully aided and abetted 
violations of Section 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder.? 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT |S ORDERED that effective at the 
opening of business on the second Monday after 
the date of this Order: 


1. Sheldon Fidler is suspended from association with 
any broker or dealer, investment adviser or investment 
company for a period of nine months. 


2. Sheldon Fidler is barred from association with any 
broker or dealer, investment adviser or investment 
company in any capacity other than as a supervised 
employee in a non-supervisory capacity. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13287/February 22, 1977 


In the Matter of 

PACIFIC STOCK EXCHANGE, INC. 
618 South Spring Street 

Los Angeles, California 90014 


(SR-PSE-76-35) 





“These findings are not binding upon any other 
respondent herein. 
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ORDER APPROVING PROPOSED RULE CHANGE 


On November 16, 1976, the Pacific Stock Exchange, 
Inc. (“PSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change would amend PSE rules regulating the 
registration of Floor Representatives, and would 
require that PSE Floor Representatives be members 
or nominee members of the Exchange. The rule 
change proposal is related to another PSE filing 
submitted pursuant to Rule 19b-4 (File No. SR- 
PSE-77-1). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13009, 
(November 26, 1976) and by publication in the 
Federal Register (41 Fed. Reg. 53150 (December 
3, 1976)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and 
the rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the re- 
quirements of Sections 6 and 11 and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission by the Division of 
Regulation, pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13288/February 22, 1977 


In the Matter of 

PACIFIC STOCK EXCHANGE, INC. 
618 South Spring Street 

Los Angeles, California 90014 
(SR-PSE-77-1) 


ORDER APPROVING PROPOSED CONSTITUTIONAL 
CHANGE 





On January 10, 1977, the Pacific Stock Exchange, Inc. 
(“PSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 
1934 (the ‘‘Act’’), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b-4 there- 
under, copies of a proposed constitutional change. 
The proposed constitutional change would amend 
Article Vill, Section 2(b) of the PSE Constitution to 
permit the establishment, under PSE rules, of a re- 
quirement that PSE Floor Representatives be mem- 
bers or nominee members of the Exchange. On 
January 20, 1977, the PSE membership voted to 
approve the proposed constitutional change. The pro- 
posed constitutional change is related to another PSE 
filing submitted pursuant to Rule 19b-4 (File No. SR- 
PSE-76-35). 


Notice of the proposed constitutional change to- 
gether with the terms of substance of the proposed 
constitutional change was given by publication of a 
commission Release (Securities Exchange Act Release 
No. 13206, (January 26, 1977)) and by publication in 
the Federal Register (42 Fed. Reg. 6660 (February 
3, 1977)). 


The Commission finds that the proposed constitutional 
change is consistent with the requirements of the Act 
and the rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Sections 6 and 11 and the rules and 
regulations thereunder. 


Further, the Commission finds good cause for approv- 
ing the proposed constitutional change prior to the 
thirtieth day after the date of publication of notice of 
filing thereof. The constitutional changes proposed 
by SR-PSE-77-1 are necessary only to permit the 
approval of rule changes proposed previously by a 
related filing SR-PSE-76-35. The periods for public 
comment on both filings have expired, with no 
comments having been received by the Commission, 
and in light of this, further delay in the implementa- 
tion of SR-PSE-76-35 appears unnecessary. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed constitutional change be, and it hereby is, 
approved. 


For the Commission by the Division of 
Regulation, pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 


Release No. 13289/February 23, 1977 
[File No. S7-661] 


MEANS OF iMPROVING DISCLOSURE BY CERTAIN 
FOREIGN PRIVATE ISSUERS 


Extension of Comment Period 


The Securities and Exchange Commission today 
announced extension of the period of comment on its 
solicitation of public views (Release No. 3413056, 
December 10, 1976 [41 FR 55012]) concerning means 
of improving the disclosure presently required by 
Forms 20 [17 CFR 249.220) and 20-K [17 CFR 
249.320). 


The period for submitting comments on_ these 
tentative proposals was due to expire February 28, 
1977. However, the Commission has received requests 
for additional time within which to prepare and submit 
such comments. Accordingly, the comment period 
has been extended to March 31, 1977. 


Written comments should be submitted, in triplicate, 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. All 
such communications should refer to File S7-661 and 
will be placed in the public files of the Commission. 


: By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13290/ February 23, 1977 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, 
INCORPORATED 

17th Street and Stock Exchange Place 

Philadelphia, Pennsylvania 19103 


(SR-PHLX-76-20) 

ORDER APPROVING PROPOSED RULE CHANGE 
On December 22, 1976, the Philadelphia Stock 
Exchange, Incorporated (‘’PHLX"’) filed with the Com- 
mission, pursuant to Section 19(b) of the Securities 


Exchange Act of 1934 (the ‘‘Act’’), as amended by 
the Securities Acts Amendments of 1975, and Rule 


SEC DOCKET/1813 





19b-4 thereunder, copies of a proposed rule change 
to rescind PHLX Rules 1042 (‘Member Trading 
Reports’’ of trades of five or more contracts during 
a session for the member’s account) and 1050 
(‘Reports of Open Exercise Positions’’). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13158, January 
13, 1977) and by publication in the Federal Register 
(42 Fed. Reg. 3415, January 21, 1977). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission by the Division of 
Regulation, pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13291/February 24, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5808/February 24, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13292/February 24, 1977 


[File No. S7-677 - Comment Period Expires 4-15-77] 


BENEFICIAL OWNERSHIP DISCLOSURE REQUIRE- 
MENTS 


Additional Proposed Amendments and Withdrawal of 
Proposal 
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The Securities and Exchange Commission today an- 
nounced proposed amendments to new Rules 13d-3 
[17 CFR 240.13d-3] and 13d-5 [17 CFR 240.13d-5] 
and new Schedule 13D [17 CFR 240.13d-101] relating 
to disclosure of beneficial ownership of securities of 
public companies. The Commission has also with- 
drawn proposed Item XA requiring disclosure of an 
issuer's thirty largest security holders of record and 
the ten largest voting blocks of its securities. This 
item was proposed for comment in Exchange Act 
Release No. 11616 (August 25, 1975) [40 FR 42212). 
These announcements were made at the same time 
that the Commission announced adoption of extensive 
amendments to existing rules and Schedule 13D and 
new rules and a short form acquisition notice, under 
Section 13(d) of the Securities Exchange Act of 1934 
(‘Exchange Act’’) [15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)]. See Rules 
and Regulations in this issue at pg. . Exchange 
Act Release No. 34-13291 (February 24, 1977). The 
additional amendments are being proposed at this time 
because the Commission believes that their adoption 
would be in the public interest, but that they cover 
areas which have not been specifically subject to 
public comment on the prior proposals. ' 


Proposed Amendments to Rule 13d-3 


As adopted, Rule 13d-3 provides standards for de- 
termining beneficial Ownership for the purposes of 


Section 13(d) which are based on voting power and 


investment power. Pursuant to Rule 13d-3(d)(1) a 
person is deemed to be the beneficial owner of 
securities which that person has the right to acquire 
within 60 days pursuant to the exercise of an option, 
warrant or right; the conversion of a convertible 
security; or the power to revoke a trust, discretionary 
account, or similar arrangement. 

One proposed amendment to Rule 13d-3(d)(1) would, 
if adopted, eliminate the present 60 day time period 
so that a person would be deemed the beneficial 
owner of securities which such person has the right 
to acquire at any time through the exercise of an 
option, warrant, right or power to revoke. 


Another proposed amendment to Rule 13d-3(d)(1) 
would provide that a person would be deemed the 
beneficial owner of securities such person has the 
right to acquire, within a specified period of time, 
through the automatic termination of a trust, dis- 
cretionary account or similar arrangement. For 
example, a beneficiary of a trust who, pursuant to 





'The earlier proposed amendments under Section 
13(d) adopted today, as well as Item XA, appeared 
in Securities Exchange Act Release No. 11616 (August 
25, 1975) [40 FR 42212]. 





the trust agreement, is to acquire beneficial owner- 
ship of all securities held in the trust upon reaching 
the age of 21 would be deemed to be the beneficial 
owner of the securities within a specified time before 
his or her 21st birthday. If the securities to be ac- 
quired exceed 5% of the class, such beneficial owner 
would have a filing obligation under Section 13(d) 
at the start of the time period although this require- 
ment could be satisifed by a filing by the trustee. 


The Commission is considering whether a specified 
time period of one to two years, or a longer period 
such as five years, would be appropriate for purposes 
of this proposed amendment to Rule 13d-3(d)(1). 
The Commission is aware, however, of the need to 
balance the interests of issuers and their security 
holders in learning about beneficial owners of large 
blocks of issuer stock against the burdens placed on 
beneficial owners required to report. Therefore, the 
Commission specifically invites comment on what 
would be the appropriate lead time for reporting 
securities to be acquired upon the automatic termina- 
tion of one of the enumerated arrangements. 


The Commission is of the view that the proposed 
amendments are consistent with the purposes of the 
Williams Act in that they would, if adopted, result in 
issuers, their security holders and the Commission 
receiving necessary information about persons with 
significant beneficial interests in large blocks of an 
issuer's stock. 


Proposed Amendments to Rule 13d-5 


As adopted today, new Rule 13d-5 provides that 
certain persons may file a short form acquisition 
notice (Form 13D-5) [17 CFR 240.13d-102] instead of 
the longer Schedule 13D to report their ownership 
of securities. The group of persons eligible to use the 
short form includes certain brokers, dealers, banks, 
investment companies, investment advisers, employee 
benefit plans, and parents and groups of these 
persons, which, for the most part, are domestic 
entities. The Commission is of the view that certain 
other entities which are similar in nature, but which 
are not domestic entities, perhaps should be eligible 
to use the short form. Therefore, it is proposing an 
amendment to Rule 13d-5 which, if adopted, would 
provide that similar types of persons, although not 
domestic entities, may use the short form provided 
that such persons agree to make available to the 
Commission in the United States the same informa- 
tion they would be required to furnish in responding 
to the disclosure requirements of Schedule 13D. 


Another proposed amendment to Rule 13d-5 would, if 
adopted, cause the short form to be unavailable if 
any of the securities being reported on were pur- 
chased at the direction of another person. The 


amendment is intended to assure further that such 
securities were acquired in the ordinary course of 
business and not with the purpose or effect of 
changing or influencing the control of the issuer. 


The final proposed amendment to Rule 13d-5 is de- 
signed to limit the use of the short form and is 
proposed as an aid to the Commission’s enforcement 
program of the federal securities laws. The amend- 
ment would create a presumption that the acquisition 
of 10 percent or more of a class of an issuer's 
equity securities by the reporting person would not be 
deemed to have been acquired in the ordinary course 
of business. The presumption would preclude use of 
the short form when an acquisition causes the report- 
ing person to exceed the 10 percent amount and 
require the reporting. person immediately to file on the 
long form, Schedule 13D, pursuant to Rule 13d-5(c). 


Proposed amendment of Item 2, Schedule 13D 


The Commission is proposing to amend Item 2 of 
Schedule 13D to require the disclosure of a reporting 
person's involvement in civil proceedings concerning 
securities violations at both the federal and state level 
during the preceding five year period. This require- 
ment would parallel the item contained in the pro- 
posed tender offer schedule. It is believed that the 
information would be helpful to the Commission’s 
enforcement program and be in the public interest. 


Proposed amendment of Item 4, Schedule 13D 


At present, Item 4 of Schedule 13D requires dis- 
closure of the purpose(s) of the purchase or proposed 
purchase being reported on and, if one of the 
purposes is to acquire control of the issuer, Item 4 
also requires disclosure about any plans of the 
reporting person to liquidate the issuer, to sell its 
assets, to merge it with any other person or to make 
any other change in the issuer’s business or corpor- 
ate structure. As proposed herein, Item 4 would be 
amended to conform to a similar item included in the 
Commission’s proposed Tender Offer Statement, 
Schedule 14D-1. Thus, the amended item would, if 
adopted, require reporting persons to describe any 
such plans, whether or not one of the purposes of the 
purchase or proposed purchase is to acquire control of 
the issuer. In addition, the item would also be ex- 
panded to require disclosure about types of plans of 
the purchaser not specifically required now, including 





“Item 5 of Proposed Schedule 14D-1 (§240.14d-101); 


Exchange Act Release No. 
1976) (41 FR 33004). 


3412676 (August 6, 
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plans relating to: any extraordinary corporate 
transaction involving the issuer or its subsidiaries; 
any change in the issuer’s board of directors or 
management; any material change in the issuer's 
present capitalization or dividend policy; the delisting 
of a class of the issuer’s securities from a national 
securities exchange; or a class of the issuer's 
equity securities becoming eligible for termination of 
registration pursuant to Section 12(g) of the Act. 


Proposed amendment of Item 8, Schedule 13D 


As presently structured, Item 8 of Schedule 13D is 
designed to require exhibits only insofar as a tender 
offer is involved. The staff of the Commission has 
noted that supporting documents for responses to 
Schedule 13D items outside of the tender offer situa- 
tion are sometimes necessary. Consequently, the 
Commission proposes to amend the exhibit item to 
Schedule 13D to require the filing as exhibits any 
supporting documentation for responses to Items 3, 
4 and 6 of the schedule. The proposed item will 
also carry over the existing requirement of Rule 
13d-1(b)(2) to file as an exhibit the written agreement 
of two or more persons required to file an acquisition 
statement covering the same securities pursuant to 
which they agree to file only one statement. 


While not for purposes of public commentary, the 
Commission is also using this opportunity to indicate 
that Items 7 and 8 of Schedule 13D which are 
presently designed to elicit information concerning 
tender offers will be revised or eliminated from the 
schedule at such time as a separate tender offer 
schedule is adopted. 


PROPOSED AMENDMENTS 


(ATTENTION: The text of the following proposed 
amendments uses ® <@ arrows to indicate additions 
and [ ] brackets to indicate deletions.) 


§240.13d-3 is proposed to be amended to read as 
follows: 8240.13d-3 Determination of beneficial owner. 


* * * 7 * 


(d) Notwithstanding the provisions of the other para- 
graphs of this rule: 


(1) A person shall be deemed to be the beneficial 
owner of a security, subject to the provisions of para- 
graph (b) of this rule, if that person has the right to 


acquire beneficial ownership of such security, as 
defined in Rule 13d-3(a), at any time [within 60 days] 
including but not limited to any right to acquire: (i) 
through the exercise of any option, warrant or right; 
(ii) through the conversion of a security; [or] (iii) 
pursuant to the power to revoke a trust, discretionary 
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account, or similar arrangement; ® or (iv) pursuant 
to the automatic termination of a trust, discretionary 
account or similar arrangement within (1-5) years. <4 
Any securities not outstanding which are subject to 
such options, warrants, rights or conversion privileges 
shall be deemed outstanding for the purpose of com- 
puting the percentage of outstanding securities of the 
class owned by such person, but shall not be deemed 
to be outstanding for the purpose of computing the 
percentage of the class by any other person. 


* + * * 


§240.13d-5 is proposed to be amended to read as 
follows: 8240.13d-5 Short form acquisition notice. 


eee 


(a) 


(1) such person ® has not purchased such securities 
at the direction of another person and < has ac- 
quired such securities in the ordinary course of his 
business and not with the purpose nor with the effect 
of changing or influencing the control of the issuer, 
nor in connection with or as a participant in any 
transaction having such purpose or effect including 
any transaction subject to Rule 13d-3(b). ®& It is 
presumed that any acquisition of 10 percent or more 
of a class of an issuer’s securities shall not satisfy 
the conditions of this paragraph (a)(1). <4 


* * ” * 


m (4) however, any person who could meet the 
requirements of this rule except for the fact that such 
person is not organized under the laws of the United 
States or any State thereof may file a short form 
acquisition notice if the filing includes an undertaking 
that such person will make available to the Commis- 
sion, upon request, in the United States such informa- 
tion as would be required concerning the reported 
transactions by Schedule 13D. <4 


* * * 


Items 2, 4, 7 and 8 of 8240.13d-101 are proposed to be 
amended to read as follows: 


§240.13d-101 Schedule 13D — Information to be 


included in statementls] filed pursuant to 8240.13d-1 
& . <4 [and §240.14d-1.] 


* * 


/tem 2. Identity and Background. 


* * * 


(e) Whether or not, during the last five years, such 
person has been convicted in a criminal proceeding 





(excluding traffic violations or similar misdemeanors) 
and, if so, give the dates, nature of conviction, 
name and location of court, any penalty imposed, or 
other disposition of the case; [and] 


/nstruction: A negative answer to this sub-item need 
not be furnished to security holders. 


m (f) Whether or not, during the last five years, such 
person was a party to a civil proceeding of a judicial 
or administrative body of competent jurisdiction and 
as a result of such proceeding was or is subject to a 
judgment, decree or final order enjoining future 
violations of, or prohibiting activities subject to, 
federal or state securities laws or finding liability with 
respect to such laws; and, if so, identify and describe 
such proceedings and summarize the terms of such 
judgment, decree or final order; and <4 


[f] B (g) <4 Citizenship. 


* * 


/tem 4. Purpose of transaction. 


State the purpose or purposes of the purchase or 
proposed purchases of securities of the issuer. [If the 
purpose or one of the purposes of the purchase Qr 
proposed purchase is to acquire control of the 
business of the issuer,] Describe any plans or pro- 
posals which the purchasers may have [to liquidate 
the issuer, to sell its assets or to merge it with any 
other person(s), or to make any other major change 
in its business or corporate structure, including, if the 
issuer is a registered closed-end investment company, 
any plans or proposals to make any changes in its 
investment policy for which a vote would be required 
by section 13 of the Investment Company Act of 
1940.] ® which relate to or would result in an extra- 
ordinary corporate transaction involving the issuer or 
its subsidiaries, including but not limited to: 


(a) a merger or liquidation; 


(b) a sale or transfer of a material amount of assets 
of the issuer or any of its subsidiaries; 


(c) any change in the present board of directors or 
management of the issuer, including any plans or 
proposals to change the number or term of directors 
or to fill any existing vacancies on the board; 


(d) any material change in the present capitalization or 
dividend policy of the issuer; 


(e) any other material change in the issuer’s business 
or corporate structure, including, if the issuer is a 
registered closed-end company, any plans or pro- 


posals to make any changes in its investment policy 
for which a vote is required by section 13 of the 
Investment Company Act of 1940; 


(f) the delisting of a class of securities of the issuer 
from a national securities exchange; or 


(g) a class of equity securities of the issuer becoming 
eligible for termination of registration pursuant to 
section 12(g)(4) of the Act. <4 


- * * * * 


[Item 7. Persons Retained, Employed or to be 
compensated. 


Where the Schedule 13D (8240.13d-101) relates to a 
tender offer, or request or invitation for tenders, 
identify all persons and classes of persons employed, 
retained or to be compensated by the person filing this 
Schedule 13D, or by any person on his behalf, to 
make solicitations or recommendations to security 
holders and describe briefly the terms of such em- 
ployment, retainer or arrangement for compensation. } 


/tem [8.] ® 7. <4 Material to be Filed as Exhibits. 


[Copies of all requests or invitations for tenders or 
advertisements making a tender offer or requesting 
or inviting tenders, additional material soliciting or 
requesting such tender offers, solicitations or recom- 
mendations to the holders of the security to accept 
or reject a tender offer or request or invitation for 
tenders shall be filed as an exhibit. } 


& Copies of written agreements relating to the filing 
of joint acquisition statements as required by Rule 
13d-1(b)(2) (8240.13d-1(b)(2)) and copies of all 
written agreements, contracts, arrangements, under- 
standings, plans or proposals relating to (1) the bor- 
rowing of funds to finance the acquisition as disclosed 
in Item 3, (2) the acquisition of issuer control, 
liquidation, sale of assets, merger, or change in 
business or corporate structure or any other matter as 
disclosed in Item 4, and (3) the transfer or voting 
of the securities, finders fees, joint ventures, options, 
puts, calls, guarantees of loans, guarantees against 
loss or of profits, or the giving or withholding of 
proxies as disclosed in Item 6 shall be filed as 
exhibits. <4 


* 


[Sec. 3(b), 13(d), t4(d), 23(a), 48 Stat. 882, 894, 
895, 901; sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 
1379; secs. 2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 
84 Stat. 1497; secs. 3, 18, 89 Stat. 97, 155; 15 
U.S.C. 78c(b), 78m(d), 78n(d), 78wia).] 


OPERATION OF PROPOSALS 
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The Commission is mindful of the cost to reporting 
persons of its proposals and recognizes its respons- 
ibilities to weigh with care the costs and benefits 
which result from its rules. Accordingly, the Commis- 
sion specifically invites comments on the costs to 
reporting persons of the adoption of the proposals 
published herein. 


Pursuant to Section 23(a)(2) of the Exchange Act, 
the Commission has considered the impact that the 
proposals would have on competition and is not 
aware, at this time, of any burden that such rules, 
if adopted, would impose on competition not 
necessary or appropriate in furtherance of the pur- 
poses of the Act. However, the Commission spe- 
cifically invites comments as to the competitive 
impact of these proposals, if adopted. 


The Commission hereby proposes for comment pro- 
posed amendments to Rules 13d-3 and 13d-5 and 
Items 2, 4 and 8 of Schedule 13D pursuant to 
Sections 3(b), 13(d), 14(d), and 23(a) of the Exchange 
Act. 


All interested persons are invited to submit their 
written views and comments on the foregoing pro- 
posals in triplicate to George A. Fitzsimmons, Secre- 
tary, Securities and Exchange Commission, Wash- 
ington, D.C. 20549 on or before April 15, 1977. Such 
communications should refer to file S7-677 and will be 
available for public inspection. 


WITHDRAWAL OF PROPOSED ITEM 


On August 25, 1975, the Commission proposed Item 
XA which would have required disclosure in proxy 
statements and certain other reporting forms and 
registration statements of the identification and 
holdings of each of the thirty largest record holders 
of each class of an issuer’s voting securities.? The 
proposed item also sought information about persons 
with the power to direct the voting of the ten 
largest blocks of stock held of record. This proposal 
was based on the Interagency Steering Committee’s 
‘Model Corporate Disclosure Regulations.’’ The 
Commission has determined, on the basis of public 
commentary, to withdraw the proposal because the 
information to be elicited would not provide material 
information to investors; that the proposed dis- 
closures would be unnecessarily burdensome, and in 
some instances, might involve an unwarranted _in- 
vasion of privacy. The Commission also takes note of 
the strongly asserted views that the required lists 





*See note 1 supra. 
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would be neither legally nor logistically feasible. 
Moreover, it was repeatedly indicated that the in- 
formation would not appear to serve any distinct, 
necessary disclosure purpose under the _ federal 
securities laws, and could be utilized in takeover 
attempts to give the offeror an advantage not 
presently available and not intended by Congress to 
be made available through the enactment of the 
Williams Act. 

In consideration of the foregoing, the proposal 
published in the FEDERAL REGISTER (40 FR 
42212) on August 25, 1975 and circulated as 
Securities Exchange Act Release No. 11616 entitled 
“Item XA" is hereby withdrawn. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13293/February 24, 1977 


REGULATION OF TRANSFER AGENTS 
AGENCY: Securities and Exchange Commission. 
ACTION: Proposed Rules. 


SUMMARY: The rules being proposed, when 
adopted, are intended: (1) to assure that registered 
transfer agents perform their functions in a prompt 
and accurate manner; (2) to provide early warning of 
inadequate transfer agent performance; (3) to provide 
a mechanism to limit expansion of transfer agent 
activities when transfer agents are unable to meet the 
performance time standards; (4) to assure prompt 
response to inquiries concerning the status of items 
presented for transfer; and (5) to require the main- 
tenance and preservation of certain records necessary 
to monitor compliance with the proposed rules. 


DATES: Comments must be received on or before 
April 13, 1977. 

ADDRESSES: Written comments, submitted in 
triplicate, should be addressed to The Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549, and refer to File No. S7-678. 


FOR FURTHER INFORMATION CONTACT: Harry F. 
Day, Assistant Director, Division of Market Regula- 


tion, Securities and Exchange Commission, 





Washington, DIG: 


202-755-8834) 


20549. = (202-472-4515 ~=— or 


SUPPLEMENTARY INFORMATION: Notice is hereby 
given that the Securities and Exchange Commission 
(‘“‘Commission’’) has under consideration a proposal 
to amend Title 17, Chapter Il, Part 240 of the code 
of Federal Regulations to add Sections 240.17Ad-1, 
240.17Ad-2, 240.17Ad-3, 240.17Ad-4, 240.17Ad-5, 
240.17Ad-6 and 240.17Ad-7 (hereinafter ‘‘revised 
rules’’) under the Securities Exchange Act of 1934 
(‘Act’), in particular Sections 2, 17, 17A and 23(a) 
of that Act, 15 U.S.C. 78b, 78q, 78q-1 and 78wia). 
In accordance with Section 17A(d)(3)(A)(i) of the 
Act, 15 U.S.C. 78q-1(d)(3)(A)(i), the Commission 
consulted and requested the views of the Federal 
bank regulatory agencies at least fifteen days prior 
to announcing the revised rules. 


|. Introduction 
A. Background 


On May 12, 1976, the Commission published in 
Securities Exchange Act Release No. 12440 (41 FR 
22595, June 4, 1976) notice of proposed rules 
(hereinafter ‘draft rules’’) prescribing performance 
standards for registered transfer agents. The proposed 
standards would have: (1) established time limits 
within which registered transfer agents must perform 
specified functions, such as cancel certificates pre- 
sented for transfer and issue and make new certifi- 
cates available to the presentor or respond to 
inquiries; (2) required registered transfer agents to 
notify regulatory authorities when a specified per- 
centage of the agents’ work was not being accom- 
plished within the required time periods; (3) prohibited 
registered transfer agents from expanding _ their 
transfer agent business during the time they were 
unable to satisfy the performance time standards; 
and (4) required that certain records be kept which 
regulatory authorities could examine to determine 
whether registered transfer agents were complying 
with the rules. 


The rules proposed herein represent for the most part 
a revision of the draft rules.' Tne Commission 
received approximately 150 letters of comment on the 
draft rules, and those comments have been carefully 
considered in drafting the revised rules. 


The comments, generally speaking, were directed 
toward provisions of the draft rules other than the 
basic requirement that at least 90% of all routine 
items be turned around within three business days. 
It appears, therefore, that this standard is a reasonable 
one, and those registered transfer agents not presently 
performing within this standard are urged to use the 
time between the publication of these revised rules 


and their adoption to assure that they will be in 
compliance. 


B. The Purpose of the Revised Rules 


The revised rules are intended to protect investors 
and persons facilitating transactions by and on behalf 
of investors and to contribute to the establishment 
of a national system for the prompt and accurate 
clearance and settlement of transactions in securities 
by: (1) assuring that the transfer agent community 
performs its functions in a prompt, accurate and more 
predictable manner; (2) providing an early warning 
system to alert the transfer agent regulatory agencies” 
that a transfer agent is not meeting the performance 
standards, thereby enabling those agencies to take 
timely preventive and remedial measures to protect 
the public interest and investors; (3) precluding a 
transfer agent from expanding its transfer agent 
activities when it has been unable to comply with 
performance standards, and, in the event of con- 
tinued substantial performance failures, requiring such 
transfer agent to alert issuers of securities serviced by 
it of its performance failures; (4) assuring prompt 
response to inquiries concerning the status of items 
presented for transfer and to certain other inquiries, 
in order to promote more prompt identification of lost 
securities and to assist broker-dealers undergoing 
examination and seeking to comply with requirements 
relating to control of customer securities; and (5) 
prescribing recordkeeping and _ record retention 
requirements to permit regulatory authorities to 
monitor transfer agent compliance with the revised 
rules. 


C. Effect on Rules of Self-Regulatory Organizations 


Commentors have asked whether the Commission’s 
turnaround rules would supersede similar rules 
imposed by _ self-regulatry organizations which 





'See Securities Exchange Act Release No. 3412440 
(May 12, 1976); 9 SEC Docket 627 (May 25, 1976); 
41 FR 22595 (June 4, 1976). Comments were re- 
quested by July 2, 1976, and that deadline was 
extended to July 19, 1976 in Securities Exchange Act 
Release No. 34-12594 (July 2, 1976); 9 SEC Docket 
1029 (July 21, 1976); 41 FR 28798 (July 13, 1976). 


“These agencies are the Office of the Comptroller of 
the Currency, the Board of Governors of the Federal 


Reserve System, the Federal Deposit Insurance 
Corporation and the Securities and Exchange Commis- 
sion. Section 3(a)(34)(B) of the Act, 15 U.S.C. 78c 
(a)(34)(B). 
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require, among other things, that transfer agents 
acting for certain listed issues effect turnaround 
within 48 hours.? The Commission's turnaround rules 
do not replace these self-regulatory organization rules. 


ll. Discussion of the Revised Turnaround Rules in 
Light of Comments Received 


A. The Major Proposed Revisions 


Draft Section 240.17Ad-1 prescribed turnaround per- 
formance in terms of hours, requiring transfer agents 
to turn around at least 90% of all routine transfer 
items within 72 hours. Commentors stated that 
measuring turnaround time in units of days would be 
administratively easier, would accomplish the 
desired result and would be more compatible with 
Current industry practice. The revised rule adopts 
“three days” in lieu of ‘72 hours,’’ provides for a 
noon-to-noon cutoff and specified when an item is 
considered received. As a result, the need to log 
the exact hour and to compute the difference in 
hours between receipt and dispatch of every item 
has been eliminated. 


Draft Section 240.17Ad-2(a) required a transfer agent 
to file a written notice when turnaround performance 
fell below 95% in any calendar week. Commentors 
maintained that a 95% reporting standard, together 
with the 90% performance standard, would compli- 
cate recordkeeping and performance monitoring by 
transfer agents. Some commentors also argued that a 
95% reporting standard was too stringent in light of 
the variety of circumstances beyond a transfer agent's 
control which can affect its ability to effect transfers. 
Revised Section 240.17Ad-2 establishes with respect 
to routine items, a single standard of 90% for turn- 
around or processing performance and requires report- 
ing for performance that falls below 90%. 


With regard to the weekly reporting required by draft 
Section 240.17Ad-2, commentors asserted that this 
requirement would result in the possibility of too 
frequent reporting. Commentors stated that the moni- 
toring period should encompass a longer time frame to 
enable the peaks and valleys of volume to be 
averaged. In order to avoid this problem but still 
permit regulatory agencies to identify transfer agents 
who are not complying with the revised rules before 
operational difficulties jeopardize the public interest or 





’The rules usually mentioned in this connection are 
the New York Stock Exchange’s Rule 496 and the 
American Stock Exchange’s Rule 891. See 2 NYSE 


Guide (CCH) 42496 and 2 Am. Stock Ex. 
(CCH) 49681. 


Guide 


1820/SEC DOCKET 


the interests of investors, the revised rule provides for 
computation and reporting on a monthly basis. 


Draft Section 240.17Ad-2(b) required transfer agents 
to monitor and to report when turnaround per- 
formance fell below 90% on an issue-by-issue basis. 
This requirement was in addition to the similar pro- 
visions of paragraph (a) of that rule, which applied to 
an aggregated basis to all issues handled by transfer 
agent. Commentors advised that a requirement to 
monitor turnaround performance and to meet mini- 
mum turnaround times on an issue-by-issue basis 
would not only impose an undue administrative bur- 
den but also would unfairly penalize the transfer 
agent for failing to meet the prescribed turnaround 
times in a single issue when it was performing more 
than adequately for all issues taken together. While 
the revised rules do not prescribe turnaround moni- 
toring: or performance on an issue-by-issue basis, the 
Commission expects that transfer agents will not 
differentiate among issues serviced, extending turn- 
around for a particular issue beyond three days while 
turning around other issues within three days. 


The turnaround rules as initially proposed would have 
required three-day turnaround of ‘routine transfer 
items.’’ Commentors raised a number of questions 
about the’ circumstances in which an item would 
be considered routine as opposed to non-routine. It 
was urged that ‘‘routine’’ items be defined so that all 
“legal’’ and ‘’mail’’ items could be considered as 
non-routine. This suggestion has not been adopted. 
A revised definition of ‘routine’ items (See infra) is 
proposed herein. 


Draft Section 240.17Ad-1(b) required, among other 
things, a transfer agent to send, within forty-eight 
hours of receipt of a non-routine item, an advice 
to the presentor specifying any additional matter 
needed to effect transfer. Draft Section 240.17Ad-4(f) 
required associated recordkeeping to demonstrate 
compliance with the rule. The revised rules do not 
contain these requirements. Moreover, non-routine 
items are not required to be treated within a specific 
time frame. Instead, revised Section 240.17Ad-2(d) 
requires transfer agents to give ‘’diligent and contin- 
uous”’ attention to non-routine items and to effect 
turnaround as soon as possible. Complementing this 
requirement, revised Section 240.17Ad-6(a)(2)(iii) re- 
quires maintenance of a record showing the age of 
non-routine items not transferred at the end of the 
month. 


B. Section-by-Section Discussion of the Revised 
Rules Revised 8240. 17Ad-1 


Definitions 


Revised Section 240.17Ad-1 has been devoted to de- 





fining salient terms used in the revised rules. Familiari- 
ty with these definitions is essential for understanding 
the rules. 


The basic unit for which turnaround times and other 
requirements are prescribed is an ‘‘item.’’ Commentors 
suggested that the term be defined to describe 
individual transfer instructions rather than a_ bulk 
transmittal of more than one issue of securities from 
a single presentor. Revised Section 240-17Ad-1 de- 
fines “‘item’’ to mean the certificate of a single issue 
of securities presented under one ticket, or, if there is 
no ticket (as is often the case with mail items from 
individuals), the certificates of a single issue of securi- 
ties presented by one presentor. The definition also 
extends to items presented under a transfer agent 
custodian arrangement. Finally, the definition provides 
that, for an outside registrar, each certificate to be 
countersigned is an item. 


The term ‘‘transfer’’ is defined as accomplished when 
all acts necessary to cancel the certificates presented 
and to issue new certificates, ‘‘including the per- 
formance ,of the registrar function,’ are completed 
and the item is made available to the presentor. 
The second part of the definition of ‘‘transfer’’ refers 
to the manner in which a transfer may be accomp- 
lished under a transfer agent custodian program. 


“Turnaround” of an item is accomplished, in the case 
of a transfer agent which acts in the dual capacity 
of transfer agent and registrar with respect to that 
item, when the item is transferred; and for other 
transfer agents, when the item is made available to 
the outside registrar. 


A number of commentors expressed concern that a 
transfer agent’s turnaround time might include the 
time during which an item is being processed by an 
outside registrar. Since the revised rule provides that 
the turnaround of an item is accomplished when it is 
made available to an outside registrar, the time re- 
quired by the outside registrar to perform the registrar 
function would not be charged to the transfer agent 
to which the certificate initially was presented for 
transfer. Revised Section 240.17Ad-2(f) requires trans- 
fer agents to have appropriate procedures to assure, 
and in fact to assure, that items received from an 
outside registrar are promptly made available to the 
presentor. 


Draft Section 240.17Ad-1(b) required that a transfer 
agent, within 48 hours of receipt of a non-routine 
item, notify the presentor of all reasons why turn- 
around properly could not be effected, specifying alll 
additional matter needed. Commentors indicated that 
it might not be possible within this time frame to 
evaluate and ideniify the additional matter needed 
before turnaround could be effected properly and to 


prepare lengthy and technical advices. These com- 
mentors recommended both increasing the amount of 
time allowed for sending out advices and treating 
documented telephone calls as written advices in 
those instances where additional information can be 
obtained by a telephone call. After consideration of 
these comments, the Commission has determined not 
to require transfer agents to notify presentors within a 
minimum time frame of the additional matter required 
to effect transfer. 


Draft Section 240.17Ad-1(b) further provided that if 
the presentor makes no response to the advice, the 
items must be returned within 60 days. A number 
of commentors indicated that the determination of 
when to return items should be left to the discretion 
of the transfer agent or to the demand of the presen- 
tor, but should not be subject to any rule. This view 
has been adopted; the revised rules do not provide 
requirements with respect to the return of items 
presented. 


Consideration was given to establishing a minimum 
time period within which items received from an out- 
side registrar must be made available to the presentor. 
In the absence of any indication that this matter 
has been a source of delay, the Commission, as noted 
earlier, proposes in revised Section 240.17Ad-2(f) to 
require that a transfer agent make such items available 
“‘promptly’”’ to the presentor. 


For the purpose of measuring the performance of an 
outside registrar, the term ‘‘turnaround’’ does not 
apply; instead, the term ‘’process” is used. An outside 
registrar is considered to have processed an item 
when all acts necessary to perform the registrar 
function are completed and the item is made available 
to the presenting transfer agent, or when the present- 
ing transfer agent is advised why the registrar function 
for the item is delayed or may not be completed. 


The time period for turnaround or processing of an 
item does not begin until the item is received by the 
registered transfer agent. In revised Section 240.17Ad- 
1(g) the Commission adopts the suggestion of some 
commentors and provides that ‘‘receipt’’ occurs upon 


arrival of an item at the premises at which the 
transfer agent performs transfer agent functions. 


Thus, items received at a ‘‘drop,”’ ‘‘window”’ or mail 
room at the premises at which the transfer agent 
performs transfer agent functions shall be deemed to 
have been received. On the other hand, items re- 
ceived at a ‘‘drop” or ‘‘window”’ maintained at a sig- 
nificant distance from the premises where the transfer 
agent performs its transfer agent functions usually 
would not be considered received for the purposes 
of revised Section 240.17Ad-2 upon arrival at such 
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“drop” or ‘‘window,” but would be considered re- 
ceived upon delivery at the premises where the trans- 
fer agent performs transfer agent functions. Addi- 
tionally, items presented for transfer but rejected at a 
“drop” or “window” are not deemed to be received. 


Revised Section 240.17Ad-2(e) also requires a transfer 
agent that receives items at a location other than the 
premises at which it performs transfer agent functions 
to have appropriate procedures to assure that the 
items are forwarded ‘‘promptly’’ to the premises at 
which receipt will be deemed to occur. 


Revised Section 240.17Ad-1(h) provides, among other 
things, that items received at or before noon on a 
business day shall be deemed to have been received 
at noon on that day, and that items received after 
noon on a business day, on a weekend or on a holiday 
shall be considered as received at noon on the next 
business day.* 


The quantitative performance standards of the revised 
rules apply to items that are considered ‘‘routine,”’ 
as defined by revised Section 240.17Ad-1(i). It should 
be noted that distinctions between ‘‘routine’’ and 
‘non-routine’ do not depend on whether an item is 
received through the mail. 


The first provision in paragraph (i) does not apply to a 
transfer agent that has exhausted the supply of certifi- 
cates which it customarily retains in inventory; that 
provision refers to an arrangement under which the 
transfer agent does not maintain any working supply 
of unissued certificates but requisitions them as 
needed from another source, such as the issuer. 
Under the revised rule, legal items are not necessarily 
“‘non-routine.”’ For example, if a legal item requires no 
more than a review of the supporting documentation 
listed in paragraph (i)(4) (that is, ‘‘assignments, en- 
dorsements or stock powers, certified corporate reso- 
lutions, . . ."’), the item would be considered routine. 
If that review, however, raised the need to obtain 
additional documentation, opinion of counsel or other 
matter listed in paragraph (i)(3), the item would be 
considered ‘‘non-routine.”’ 


Revised 8240.17Ad-2 Turnaround, processing and for- 
warding of items 


Paragraph (a) of revised Section 240.17Ad-2 sets forth 
the basic requirement that transfer agents, with regard 
to at least 90% of routine items received during 
any month, must perform their functions (‘’turn- 
around” such items) within three business days of the 
items’ receipt. 


Paragraph (b), which pertains to an outside registrar, 
requires that at least 90% of all items received during 
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any month at or before noon on any business day 
be processed by the close of business that day and 
that at least 90% of all items received after noon on 
any business day be processed by noon of the next 
business day. Certain items are excluded from the 
term ‘items received’’ in paragraph (b) in order to 
remove items which may present special difficulties 
from the processing time requirement. 


In view of the length of time—usually a few hours— 
within which an outside registrar customarily pro- 
cesses items, the requirement in paragraph (b) may 
provide more time for processing items than is 
necessary. Consideration was given to prescribing this 
time standard in terms of hours; however, it appears 
that the resulting recordkeeping necessary to monitor 
performance could be burdensome. Comment is in- 
vited on whether outside registrars should be required 
to complete processing within a specific number of 
hours and, if so, how many hours should be allotted 
and what records are necessary to permit monitoring 
by regulatory authorities. 


Paragraph (c) prescribes a notice requirement for 
transfer agents which, during any month, fail to com- 
ply with the performance standards of paragraphs 
(a) or (b).° The information required in such notice is 
intended to inform the regulatory authorities of the ex- 





* For example, this provision, together with the three- 
day turnaround requirement in revised Section 
240.17Ad-2(a), operates as follows: An item received 
at 11:00 a.m. on a Monday that is not a holiday 
would be considered as received at noon on that day 
and, assuming none of the intervening days are 
holidays, would have to be turned around by noon 
on Thursday. Assuming either one of the intervening 
days or Thursday is a holiday, the item would have 
to be turned around by noon of the following 
business day (Friday). An item received on a Friday 
afternoon, or received on a weekend, would be con- 
sidered as received at noon on Monday and, assuming 
the intervening weekdays are business days, would 
have to be turned around by noon of the following 
Thursday. An item received on a Tuesday that is a 
holiday would be considered as received at noon on 
Wednesday (provided that Wednesday is not a holi- 
day) and, assuming the intervening weekdays are 
business days, would have to be turned around by 
noon on Monday. Again, if the day for receipt or 
accomplishment of turnaround is not a business day, 
then the time of receipt or the deadline for turn- 
around would be noon of the next business day. 


° Revised 8240.17Ad-3, discussed infra, prescribes 
certain disabilities that attach to transfer agents which, 
because of failure to meet the performance standards, 
are required to file notices repeatedly. 





tent to which the reporting transfer agent has failed to 
meet the turnaround requirements and to alert those 
authorities to the need for monitoring the transfer 
agent's performance and to the possible need for sup- 
plementing the disabilities imposed by Section 
240.17Ad-3 with remedial action.® 


The written notice under draft Section 240.17Ad-2 
was required to be filed with regulatory authorities 
within six business days after the end of a week. 
Commentors suggested that the six days allotted were 
not sufficient to calculate performance and to file 
the notice. Paragraph (c) of revised Section 240.17Ad- 
2 retains the six business day period with two im- 
portant differences: the reporting period is a month 
instead of a week, and the transfer agent must within 
six business days ‘’send”’ instead of ‘‘file’’ the notice. 
As a result, in addition to the possible need for less 
frequent reporting, the notice only need be placed in 
the mail within six business days rather than be re- 
quired to reach the regulatory authorities by the sixth 
business day. 


Revised Section 240.17Ad-2(d) provides that the 10% 
of routine items not required to be turned around 
or processed within the time periods established by 
revised Section 240.17Ad-2(a) and 2(b) must be turned 
around or processed ‘‘promptly.’’ Paragraph (d) also 
requires that all non-routing items shall receive diligent 
and continuous attention and shall be turned around 
as soon as possible. 


Revised §240.17Ad-3 
Disability 


This revised rule sets forth the consequences which 
automatically result from a transfer agent's failure to 
meet the prescribed performance standards on a 
continuing basis. Paragraph (a) applies disabilities to 
transfer agents who fail for three consecutive months 
to meet the 90% turnaround and processing standards 
of paragraphs (a) and (b) respectively of revised Sec- 
tion 240.17Ad-2 (and who therefore are required to 
file monthly notices under paragraph (c) of that sec- 
tion). The disabilities attach on the fifth business day 
following the end of the third consecutive month in 
which a notice was required by revised Section 
240.17Ad-2(c) and remain in effect for six consecutive 
months thereafter. 


During the six month disability period, a transfer 
agent may not begin to perform a transfer agent 
activity for issues for which it does not perform, or is 
not under agreement to perform,’ transfer agent 
activities before the fifth business day (the ‘‘disability 
date’). Similarly, after the disability date, a transfer 
agent may not begin to perform for issues for which it 
performs a transfer agent activity any new transfer 


agent activity which the transfer agent does not per- 
form, or is not under agreement to perform, prior to 
the disability date.® 


Once the disabilities attach, whether because of failure 
to comply with paragraphs (a) or (b) or both, they 
remain effective until the transfer agent's performance 
has met the standards of both paragraphs (a) and (b) 
of revised Section 240.17Ad-2 for six consecutive 
months, i.e., turnaround and processing of 90% or 
more of accountable transfer agent and registrar items 
within the prescribed periods of time. The Commission 
believes that a transfer agent that is unable to 
satisfy or exceed minimum performance standards for 
established accounts should not be permitted to 
service additional accounts or begin performing addi- 
tional activities for established accounts until it can 
demonstrate over a period of six months that its per- 
formance satisfies or exceeds the minimum standard. 





® Repeated failure to perform at the level prescribed 
by 8240.17Ad-2(a) and (b) requires filing notices with 
the regulatory authorities and, if continued, attach- 
ment of disabilities designed to limit the expansion of 
the transfer agent’s business until the agent can 
demonstrate an ability to meet the standards. During 
this time, the regulatory authority can monitor the 
transfer agent's performance to determine whether to 
initiate, under Sections 17A(c)(3)(A), 17A(d) and 
21(d) of the Act, 15 U.S.C. 78q-1(c)(3)(A),, 78q-1(d) 
and 78u(d), administrative or civil action which may 
lead to the imposition of a remedial sanction upon, or 
the enjoining of, the transfer agent. Of course, an 
intentional failure to comply with the requirements of 
any of the revised sections may constitute a criminal 
violation of the federal securities laws (Section 32(a) 
of the Act, 15 U.S.C. 78ff(a)). 


? Unlike draft Section 240.17Ad-2, the disability im- 
posed by revised Section 240.17Ad-3 does not pre- 
clude a transfer agent who has agreed to act in a new 
capacity prior to the attachment of a disability from 
carrying out the terms of the agreement. 


8 Thus, a transfer agent who, prior to the attachment 
of a disability, is under agreement to act as a dividend 
disbursing agent for an issue (even though the divi- 
dend disbursing activity does not begin until after the 
disability attaches) would be permitted by subpara- 
graphs (a)(1) and (a)(2) to act as dividend disbursing 
agent for that issue. In contrast, if the agreement to 
perform a new activity for an issue, such as disbursing 
dividends, were not signed until the fifth business day 
after the end of the month, i.e., after the disability 
attached, the transfer agent would be prohibited from 
initiating that, or any other, new activity for that issue. 
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Paragraph (b) describes disabilities which attach to a 
transfer agent that is unable for two consecutive 
months to process at least 75% of the accountable 
items under revised Section 240.17Ad-2(a) and (b). 
Paragraph (b) applies the disabilities of paragraph (a), 
discussed above, and also requires the transfer agent 
to notify the chief executive officer of each issuer of 
each issue serviced by the transfer agent (including 
the chief executive officer of an issuer that acts as its 
own transfer agent) that performance has fallen below 
the 75% standard. Transfer agents are allowed 20 
business days before notice must be made to issuers; 
the additional 15 business days beyond the day a dis- 
ability attaches may be used by the transfer agent to 
apply to its appropriate regulatory agency for relief 
upon the grounds that the failure to perform was 
caused, in significant part, by circumstances beyond 
the transfer agent's control.° 


The disabilities imposed by paragraphs (a) and (b) may 
operate cumulatively so that, for example, a transfer 
agent that performs at the 80% level for two months, 
and then at the 70% level for the next two months, 
would become subject to the disability imposed by 
paragraph (a) at the end of the third month and would 
become subject to the additional requirement of para- 
graph (b) (notices to issuers) at the end of the fourth 
month. 


With regard to both the timeliness of performance 
requirements and the disability provisions of the draft 
rules, several commentors suggested that a force 
majeur clause be added to prevent the attachment of a 
disability when a transfer agent fails to meet the per- 
formance standards because of circumstances beyond 
its control. Examples of such circumstances include 
strikes, power failures, acts of God and other occur- 
rences which ordinarily cannot be foreseen. 


The revised rules do not contain a force majeur pro- 
vision because the subjective application of it by each 
transfer agent would make enforcement of the rules 
too uncertain. The Commission believes, however, 
that the disabilities proposed in the revised rules gen- 
erally should not attach to transfer agents when failure 
to meet the minimum standards is a result of cir- 
cumstances beyond their control. Accordingly, when 
transfer agents believe that a failure to meet minimum 
performance standards results in significant part from 
such circumstances, application may be made to the 
appropriate regulatory authority for relief from a dis- 
ability that otherwise would attach under revised Sec- 
tion 240.17Ad-3. Because a disability attaches only 
after turnaround or processing performance fails to 
meet the required standards for two or three months, 
it is reasonable to anticipate that in most cases a 
transfer agent that experiences a force majeur will 
have time to realize the impact and to make timely 
application for relief and that the regulatory agency 
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will be able, when appropriate, to act swiftly to stay 
the attachment of a disability.'° 


Revised §8240.17Ad-4 Applicability of Sections 
240.17Ad-2, 240.17Ad-3 and 240. 17Ad-6(a)(1)-(7) 


A number of commentors acting as service agents for 
open-end investment companies urged that the pro- 
posed turnaround rules not be applicable to such 
companies. Those commentors noted that the activi- 
ties performed by transfer agents for open-end in- 
vestment companies involve for the most part the 
redemption of fund shares which is governed by 
Section 22(e) of the Investment Company Act of 1940, 
15 U.S.C. 80a-22(e), and that the steps involved 
therein are significantly different from those required 
to transfer the ownership of stocks and bonds on an 
issuer's records. The Commission believes that it 
would be desirable to study further the need for, 
and the nature of, minimum performance standards 
for the transfer of securities effected by open-end 
investment companies registered under Section 8 of 
the Investment Company Act of 1940, 15 U.S.C. 
80a-8. The Commission expressly invites comments 
on whether such standards are necessary or desirable 
and, if so, what form they should take. Accordingly, 
paragraph (a) provides that Sections 240.17Ad-2, 
240.17Ad-3 and 240.17Ad-6(a)(1) through (a)(7) do not 
apply to the issuance, redemption or transfer of secur- 
ities issued by open-end investment companies 
registered under Section 8 of the Investment Com- 
pany Act of 1940." 


Several commentors asked whether transfers of lim- 
ited partnership interests are subject to the turnaround 
rules. From the information provided in Forms TA-1, 
17 CFR 249b.100, the low volume of transfers of such 





°Section 17A(c)(1) of the Act, 15 U.S.C. 78q-1(c)(1), 
in relevant part, empowers the appropriate regulatory 
agency to exempt under certain circumstances trans- 
fer agents registered with it from any rule or regulation 
imposed pursuant to Section 17A of the Act. 


Some commentors suggested that special provision 
be made for failures caused by high volume resulting 
from dividend dates. The Commission believes that, 
by imposing disabilities only on the basis of per- 


formance during consecutive months, the revised 
rule would permit volume increases associated with 
record dates to be accommodated in the regular 
course of a transfer agent’s business. 


"The revised rules do apply to registered transfer 
agents performing transfer agent functions for securi- 
ties issued by closed-end investment companies. 





interests suggests that they may appropriately be 
exempted from _ revised Sections 240.17Ad-2, 
240.17Ad-3, 240.17Ad-6(a)(1) through (a)(7) (certain 
turnaround and processing requirements, disability 
provisions and certain of the recordkeeping require- 
ments). Accordingly, paragraph (a) also provides 
certain exemptions for transfers of interests in limited 
partnerships. Comment is invited on the question 
whether the exemption as envisioned in revised Sec- 
tion 17Ad-4(a) is appropriate in light of the purposes 
of the revised rules. 


Approximately 2,400 transfer agents have registered 
with either the Commission or one of the bank 
regulatory authorities. Information on Forms TA-1 
received at the time of registration indicates that the 
amount of transfer activity conducted by registered 
transfer agents varies widely. in view of the fact that 
the activity of many transfer agents is relatively 
minor and involves issues which are not traded 
actively, a number of commentors suggested that it is 
not necessary or appropriate to require these transfer 
agents to comply with the proposed minimum per- 
formance standards and certain recordkeeping pro- 
visions. Paragraph (b) of revised Section 240.17Ad-4, 
therefore, exempts from Sections 240.17Ad-2(a), (b), 
(c) and (g), 240.17Ad-3 and 240.17Ad-6(a)(2) through 
(a)(7) any registered transfer agent that receives within 
any six consecutive months fewer than 500 items for 
transfer, provided the transfer agent files within ten 
business days of the close of the sixth such month 
the notice described in that paragraph. 


Paragraph (c) sets forth the conditions under which a 
transfer agent loses its exemption under paragraph 
(b). The last sentence of paragraph (c) requires that a 
transfer agent, which previously was exempt and 
thereafter has a volume of activity that removes 
the exemption, remain subject to the performance 
standards for six consecutive months before again 
qualifying for an exemption. This provision is intended 
to relieve both a transfer agent and the regulatory 
authority from the administrative burden that would be 
imposed when a transfer agent’s volume of activity 
hovers around the exemption breakpoint. 


Revised 8240.17Ad-5 Written inquiries 


This rule sets forth the conditions under which trans- 
fer agents are required to respond to written inquiries 
made with respect to their performance of certain 
transfer agent functions. The four paragraphs of 
the section are intended to cover four separate 
circumstances in which various persons make written 
inquiry about the transfer agent's performance of 
the transfer function. The information which the 
inquirer must present to trigger the application of the 
paragraphs is the type of information that in practice 


is given to a transfer agent and is found sufficient to 
enable the agent to identify the account involved and 
the item presented. 


Paragraph (a) is written for ‘‘any person’ who asks in 
writing about the ‘status of . . .[his] items presented 
for transfer.’ A transfer agent is required to respond, 
orally or in writing, within five business days after 
receiving the inquiry. For example, a written in- 
quiry received on a Monday which is a business day 
must, assuming the intervening weekdays are business 
days, be responded to by close of business the fol- 
lowing Monday. To allow for circumstances in which 
the transfer agent has received the item and is able to 
effect transfer, paragraph (a) provides that a response 
is not required provided the item being inquired about 
is transferred within five business days after receipt 
of the written inquiry. 


Paragraph (b) is written to complement existing Sec- 
tion 240.15c3-3(c)(3), 17 CFR 240.15c3-3(c)(3). Para- 
graph (b) applies when a broker-dealer requests in 
writing that a registered transfer agent either con- 
firm the agent's possession of a security previously 
presented for transfer by the broker-dealer or re- 
validate a window ticket for the security. The transfer 
agent is required to respond in writing within five 
business days, giving the required information. Again, 
no written response is required if the transfer agent 
makes a new certificate available to the presentor 
within five business days following receipt of the 
inquiry. 


Paragraph (c), although applicable by its terms to 
“any person,” has particular meaning for a broker- 
dealer performing or undergoing a securities positions 
examination. Accordingly, this paragraph speaks of a 
written request that a transfer agent ‘confirm posses- 
sion of a certificate as of a given date.’ In view of the 
specificity of the request, the transfer agent is allowed 
ten business days to confirm or deny possession of 
the security on the given date. Moreover, the alterna- 
tive of making available the certificate in question is 
not given because, in most cases, the paragraph 
applies to confirmation activities by auditors of broker- 
dealers and relates to a certificate already trans- 
ferred. 


Reference to a fee in paragraphs (c) and (d) was made 
in recognition of the current practice of charging a fee 
for supplying the specific historical data described in 
those paragraphs and to confirm that their operation is 
not intended to affect established practices. Neither 
paragraph affirmatively requires the charging of a fee 
nor conditions the.response to a request made there- 
under on the time any such fee is paid, although a 
transfer agent may require assurance that payment will 
be received. 
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The applicability of revised Section 240.17Ad-5 is 
predicated upon the transfer agent's receipt of suf- 
ficient information to readily identify the subject of 
the inquiry. Accordingly, the operation of paragraphs 
(a) through (c) depend, among other things, upon the 
inquirer’s supplying the transfer agent with certain 
information. 


Revised Section 240.17Ad-5 limits the types of inquir- 
ies which trigger an application of that rule. The 
Commission expressly invites comments on whether 
such provisions should be extended to other kinds of 
inquiries. 


Revised 8240. 17Ad-6 Recordkeeping 


The previously proposed recordkeeping and retention 
requirements received widespread comment, with 
most commentors stating that the proposed rules 
would be unduly burdensome. These comments have 
been carefully considered. 


The recordkeeping and retention requirements are in- 
tended to permit the regulatory authorities to examine 
registered transfer agents on an historical basis for 
compliance with applicable rules. The recordkeeping 
rules are flexible with respect to the form in which 
most records must be kept and have been drawn to 
minimize to the greatest possible extent records that 
transfer agen*s are required to keep in addition to 
those that currently are maintained. 


Persons who comment on the proposed record- 
keeping and retention rules are requested to divide 
their comments and suggestions between the pro- 
visions which relate to records that currently are not 
being maintained and the provisions which relate to 
records that currently are being maintained. 


Paragraph (a)(1) requires that ‘‘a receipt, ticket, sched- 
ule, log or other record’’ be kept showing the busi- 
ness day (that is, the year, month and day as 
determined under revised Section 240.17Ad-1(h)) on 
which each routine and non-routine item is received 
from a presentor or outside registrar and is made 
available to such persons. For example, many transfer 
agents preserve the tickets accompanying items, and 
such tickets, if stamped with the required information, 
would comply with this rule. A transfer agent that 
uses a batch method for handling transfer items would 
use an “other record’’ referred to in the paragraph 
by recording the required information with reference 
to a batch of items. 


Paragraphs (a)(2)(ii) and (a)(2)(iii) require a transfer 
agent to maintain, as of the last business day of each 
month, a record of aged items showing on a daily 
basis the number of routine items that have been 
in-house beyond three business days (that is, the 
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number of routine items in-house for four business 
days, five business days and so on). Non-routine 
items, on the other hand, may be ‘‘batched’’ on the 
basis of five business day intervals (that is, the 
number of non-routine items in-house for one to five 
business days, six to ten business days, eleven to 
fifteen business days and so on). 


Paragraph (a)(3) requires a record of the calculations 
made in connection with performance monitoring 
under revised Section 240.17Ad-2. This provision does 
not require any specific form of calculations; never- 
theless, transfer agents seeking to comply with the 
90% performance standards of revised Section 240. 
17Ad-2 necessarily will perform monthly calculations 
to determine compliance therewith. For example, a 
transfer agent, at the end of the third business 
day following the preceding month, would know the 
total number of routine items received during the 
preceding month and the total number of such 
routine items that were turned around within three 
business days during such preceding month. Dividing 
the total number of routine items received into the 
total number of such items turned around within 
three business days would give the percentage of 
routine items turned around within the time limits 
prescribed by revised Section 240.17Ad-2. 


Subparagraph (7)(i) requires an outside registrar to 
keep, with respect to his registrar activities, informa- 
tion similar to that required of transfer agents in 
subparagraph (1). The remaining portions of para- 
graphs (a) and (b) are self-explanatory and are 
believed to cover the kinds of information that trans- 
fer agents normally would preserve even in the 
absence of these rules. 


Revised §240.17Ad-7 Record retention 


Paragraphs (a) through (c) specify the length of time 
that records, required under revised Section 240.17Aqd- 
6, must be kept. The periods of time specified are 
believed to be no longer than the retention periods 
transfer agents presently observe, or are required to 
observe, under generally recognized record retention 
schedules. Transfer agents, nevertheless, may pre- 
serve such records for longer periods of time; the 
retention periods specified in revised Section 
240.17Ad-7 are not intended to replace longer re- 
tention periods that might be required under or in 
connection with other Federal rules (such as for tax 
purposes) or state law. 


Paragraph (e) permits records to be maintained upon 
microfilm under specified conditions, and records re- 
quired to be kept may be placed upon microfilm 
at any time. 


Paragraph (f) is intended to assure that records in 





the possession of service agents who act under con- 
tract with transfer agents are available for examination 
by regulatory authorities. ' 


The question was asked whether the phrase ‘‘easily 
accessible place’’ would permit records to be kept in 
“low-storage-cost” record centers from which the rec- 
ords could be retrieved within twenty-four hours. The 
purpose of requiring that records be kept in an ‘‘easily 
accessible place’ is to insure that regulatory authori- 
ties may examine them as necessary or appropriate 
in discharging regulatory responsibilities. Inasmuch as 
the ‘‘easily accessible place’ requirement applies only 
to the first year of the record retention period for 
all records (except those relating to fingerprinting 
being maintained under Section 240.17f-2, 17 CFR 
240.17f-2), it is expected that records subject to that 
requirement will be made available either immediately 
or on the same day as the request to examine them 
is made. 


The revised rules being proposed to be added to Title 
17, Chapter Il, Part 240 of the Code of Federal 
Regulations follow: 


§240.17Ad-1 Definitions 

As used in this section and Sections 240.17Ad-2, 
240.17Ad-3, 240.17Ad-4, 270.17Ad-5, 240.17Ad-6 and 
240.17Ad-7: 


(a) The term ‘“‘Item’’ means a certificate presented 
for transfer, or certificates of the same issue of 
securities covered by one ticket (or, if there is no 
ticket, presented by one presentor) presented for 
transfer, or an instruction to a transfer agent which 
holds securities registered in the name of the 
presentor to transfer or to make available all or a por- 
tion of those securities. In the case of an outside 
registrar each certificate to be countersigned is an 
item. 


(b) The term “outside registrar’’ with respect to a 
transfer item means a transfer agent which performs 
only the registrar function for the certificate or cer- 
tificates presented for transfer and includes the per- 
sons performing similar functions with respect to debt 
issues. 





"Paragraph (f) permits registered transfer agents who 
currently return all cancelled certificates and other rec- 
ords to the issuer to continue to do so, provided 
the issuer agrees to make the certificates and records 
available for examination by, and to furnish copies 
upon request to, the transfer agent regulatory agen- 
cies. 


(c) An item is ‘‘made available’’ when 


(1) in the case of an item for which the services of 
an outside registrar are not required, the transfer 
agent dispatches or mails the item to, or the item is 
awaiting pick-up by, the presentor or a person 
designated by the presentor, or 


(2) in the case of an item for which the services 
of an outside registrar are required, the transfer 
agent dispatches or mails the item to, or the item is 
awaiting pick-up by, the outside registrar, or 


(3) in the case of an item for which the services of 
an outside registrar are required, the outside regis- 
trar dispatches or mails the item to, or the item is 
awaiting pick-up by, the presenting transfer agent. 


(d) The ‘’transfer’’ of an item is accomplished when 
all acts necessary to cancel the certificate or certifi- 
cates in accordance with the presentor’s instructions, 
including the performance of the registrar function, 
are completed and the item is made available to the 
presentor, or when a transfer agent which holds 
securities registered in the name of the presentor com- 
pletes all acts necessary to issue a new certificate 
or certificates representing all or a portion of those 
securities and makes the new certificate or certifi- 
cates available to the presentor or a person desig- 
nated by the presentor or completes registration of 
transfer of all or a portion of those securities in 
accordance with the presentor’s instructions. 


(e) The ‘‘turnaround” of an item is completed when 
transfer is accomplished or when all acts necessary 
to cancel the certificate or certificates presented for 
transfer and to issue a new certificate or cert'ficates 
in accordance with the presentor’s instructions, except 
for performance of the registrar function, are com- 
pleted and the item is made available to an outside 
registrar. 


(f) The term ‘‘process’’ means the accomplishing by 
an outside registrar of all acts necessary to perform 
the registrar function and to make available to the 
presenting transfer agent the completed certificate or 
certificates or to advise the presenting transfer agent, 
orally or in writing, why performance of the registrar 
function is delayed or may not be completed. 


(g) The ‘‘receipt’’ of an item occurs when the item 
arrives at the premises at which the transfer agent 
performs transfer agent functions, as defined in Sec- 
tion 3(a)(25) of the Act. 


(h) A “business day’’ is any day during which the 
transfer agent is normally open for business and ex- 
cludes Saturdays, Sundays and legal holidays or other 
holidays normally observed by the transfer agent. 
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Items received at or before noon on any business 
day shall be deemed to have been received at noon on 
that day, and items received after noon on any busi- 
ness day, or on a Saturday, Sunday, legal holiday 
or other holiday normally observed by the transfer 
agent, shall be deemed to have been received at noon 
on the next business day. 


(i) An item is “routine’’ if it does not (1) require 
requisitioning certificates of an issue for which the 
transfer agent, under the terms of its agency, does 
not maintain a supply of certificates; (2) include a 
certificate as to which the transfer agent has notice of 
a stop order, adverse claim or any other restriction on 
transfer; (3) require any additional certificates, docu- 
mentation, instructions, assignments, guarantees, en- 
dorsements, explanations or opinions of counsel be- 
fore transfer may be effected; (4) require review of 
supporting documentation other than assignments, 
endorsements or stock powers, certified corporate 
resolutions, signature or other common and ordinary 
guarantees or appropriate tax or tax waivers; (5) in- 
volve a transfer in connection with a reorganization, 
tender offer, exchange, redemption or liquidation; (6) 
include a warrant, right or convertible security re- 
ceived on or within two business days before the 
last day for exercise or conversion; or (7) include a 
security of an issue whose outstanding amount was 
increased by twenty-five percent or more within the 
previous fifteen business days in a public offering of 
securities registered pursuant to the Securities Act of 
1933. 


§240.17Ad-2 Turnaround, processing and forwarding 
of items. 


(a) Every registered transfer agent (except when acting 
as an outside registrar) shall turnaround within three 
business days of receipt at least 90 percent of all 
routine items presented for transfer on the business 
days of any month. 


(b) Every registered transfer agent acting as an out- 
side registrar shall process at least 90 percent of all 
items received on the business days of any month (1) 
by the close of business in the case of items received 
at or before noon on any such business day, and (2) 
by noon of the next business day, in the case of 
items received after noon on any such business day. 
For the purposes of paragraph (b) and paragraph (c)(2) 
of this section, ‘items received’’ shall not include any 
item enumerated in Section 240.17Ad-1(i)(5), (6) and(7) 
or any item which is not accompanied by a debit 
or cancelled certificate. 


(c) Any registered transfer agent which fails to comply 
with paragraphs (a) or (b) of this section with respect 
to any month, shall, within 6 business days following 
the end of such month, send to the Commission and 
the transfer agent's appropriate regulatory agency, if 
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it is not the Commission, a written notice in 
accordance with paragraph (g) of this section. Such 
notice shall state: 


(1) in the case of items presented for transfer, the 
number of routine items and the number of non- 
routine items received during the month, the 
number of routine items which the registered transfer 
agent failed to turnaround in accordance with the 
requirements of paragraph (a) of this section, the 
percentage that such routine items represent of all 
routine items received during the month, the 
reasons for such failure and the steps which have 
been taken, are being taken or will be taken to 
prevent a future failure; and 


(2) in the case of items received for performance of 
the registrar function, the number of items received 
during the month, the number of items which the 
registered transfer agent failed to process in ac- 
cordance with the requirements of paragraph (b) 
of this section, the percentage that such items 
represent of all items received during the month, the 
reasons for such failure and the steps which have 
been taken, are being taken or will be taken to 
prevent a future failure. 


(d) All routine items not turned around within three 
business days of receipt and all items not processed 
within the periods prescribed by paragraph (b) of this 
section shall be turned around or processed prompily, 
and all non-routine items shall receive diligent and 
continuous attention and shall be turned around as 
soon as possible. 


(e) A registered transfer agent which receives items 
at locations other than the premises at which it per- 
forms transfer agent functions shall have appropriate 
procedures to assure, and shall assure, that items are 
forwarded to such premises promptly. 


(f) A registered transfer agent which receives pro- 
cessed items from an outside registrar shall have ap- 
propriate procedures to assure, and shall assure, that 
such items are made available to the presentor 
promptly. 


(g) Any notice required by this section or Sections 
17Ad-4 or 17Ad-7(f) shall be filed as follows: 


(1) Any notice required to be filed with the Com- 
mission shall be filed in triplicate with the principal 
office of the Commission in Washington, D.C. 
20549 and, in the case of a registered transfer 
agent for which the commission is the appropriate 
regulatory agency, an additional copy shall be filed 
with the Regional Office of the Commission for the 
region in which the registered transfer agent has its 
principal office for transfer agent activities. 





(2) Any notice required to be filed with the Comp- 
troller of the Currency shall be filed with the Office 
of the Comptroller of the Currency, Administrator 
of National Banks, Washington, D.C. 20219. 


(3) Any notice required to be filed with the Board 
of Governors of the Federal Reserve System shall be 
filed with the Board of Governors of the Federal 
Reserve System, Washington, D.C. 20251 and with 
the Federal Reserve Bank of the District in which 
the registered transfer agent's principal banking 
operations are conducted. 


(4) Any notice required to be filed with the Federal 
Deposit Insurance Corporation shall be filed with the 
Federal Deposit Insurance Corporation, Washing- 
ton, D.C. 20429. 


§240.17Ad-3 Disability. 


(a) Any registered transfer agent which is required to 
file notices pursuant to Section 240.17Ad-2(c) with 
respect to three consecutive months shall not, from 
the fifth business day following ‘the end of the third 
such month until the end of the next following period 
of six successive months during which no such 
notices have been required: 


(1) initiate the performance of any transfer agent 


activity for an issue for which the transfer agent 
does not perform, or is not under agreement to 
perform, transfer agent functions prior to such fifth 
business day; and 


(2) with respect to an issue for which transfer agent 
functions are being performed on such fifth busi- 
ness day, initiate for that issue the performance of 
an additional transfer agent activity which the 
transfer agent does not perform, or is not under 
agreement to perform, prior to such fifth business 
day. 


(b) Any registered transfer agent which for two con- 
secutive months fails to turnaround at least 75% of all 
routine items in accordance with the requirements of 
Section 240.17Ad-2(a) or to process at least 75% of all 
items in accordance with the requirements of Section 
240.17Ad-2(b) shall be subject to the limitations made 
applicable by paragraph (a) of this section to any 
registered transfer agent which files notices pursuant 
to Section 240.17Ad-2(c) with respect to three con- 
secutive months; and further shall, within twenty 
business days of the close of the second such month, 
send to the chief executive officer of each issuer of 
each issue serviced by such registered transfer agent a 
copy of the written notice filed pursuant to Section 
240.17Ad-2(c) with respect to the second such month. 


§240.17Ad-4 Applicability of Sections 240.17Ad-2, 
240.17Ad-3 and 240.17Ad-6. 


(a) Sections 240.17Ad-2, 240.17Ad-3 and 240.17Ad-6 
(a)(1) through (a)(7) shall not apply to interests in 
limited partnerships or to securities issued by open- 
end investment companies registered under Section 8 
of the Investment Company Act of 1940. 


(b) Except as provided in paragraph (c) of this section, 
Sections 240.17Ad-2(a), (b), (c) and (g), 240.17Ad-3 
and 240.17Ad-6(a)(2) through (a)(7) shall not apply 
to any registered transfer agent which during any 
six consecutive months shall have received fewer than 
500 items for transfer or processing and which, within 
ten business days following the close of the sixth 
such consecutive month, shall have filed with the 
Commission, and with the appropriate regulatory 
agency, if it is not the Commission, a notice certify- 
ing to that effect (hereinafter an ‘‘exempt transfer 
agent’). 


(c) Within five business days following the close of 
each month, every exempt transfer agent shall cal- 
culate the number of items which it received during 
the preceding six months. Whenever any exempt 
transfer agent receives 500 or more items for transfer 
during any six consecutive months, it shall, within 
ten business days after the end of such month, file 
with the Commission and with the appropriate 
regulatory agency, if it is not the Commission, a 
notice to that effect. Thereafter, beginning with the 
first month following the month in which such notice 
is required to be filed, the registered transfer agent 
shall no longer be exempt under paragraph (b) of 
this section from the requirements of Sections 
240.17Ad-2(a), (b), (c) and (g), 240.17Ad-3 and 
240.17Ad-6(a)(2) through (a)(7). Any registered 
transfer agent which has ceased to be an exempt 
transfer agent shall not qualify again as an exempt 
trasnfer agent until it has conducted its transfer agent 
operations pursuant to Sections 240.17Ad-2(a), (b), 
(c) and (g), 240.17Ad-3 and 240.17Ad-6(a)(2) through 
(a)(7) for six consecutive months following the month 
in which it filed the notice required by this paragraph. 


§240.17Ad-5 Written inquiries. 


(a) When any person makes a written inquiry to a 
registered transfer agent concerning the status of an 
item presented for transfer by such person or anyone 
acting on its behalf, which inquiry identifies the issue, 
the number of shares (or principal amount of debt 
securities or number of units if relating to any other 
kind of security) presented, the approximate date of 
presentment and either the number of the certificate 
presented or the name in which it is registered, the 
registered transfer agent shall, within five business 
days of receipt of the inquiry, respond, stating 
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whether the item has been received; if received, 
whether it has been transferred; if received and not 
transferred, the reason for the delay and what ad- 
ditional matter, if any, is necessary before transfer 
may be effected; and, if received and transferred, 
the date and manner in which the completed item was 
made available, the addressee and address to which it 
was made available and the number of any new 
certificate which was registered and the name in 
which it was registered. If a new certificate is made 
available to the presentor within five business days 
following receipt of an inquiry pertaining to that 
certificate, no further response to the inquiry shall be 
required pursuant to this paragraph. 


(b) When any broker-dealer requests in writing that a 
registered transfer agent acknowledge the transfer 
instructions and the possession of a security presented 
for transfer by such broker-dealer or revalidate a 
window ticket with respect to such security, which 
inquiry identifies the issue, the number of shares 
(or principal amount of debt securities or number of 
units if relating to any other kind of security), the 
approximate date of presentment, the number of the 
certificate presented, and the name in which it is 
registered, every registered transfer agent shall, within 
five business days, in writing, confirm or deny pos- 
session of the security, and, if the registered transfer 
agent has possession, (1) acknowledge the transfer 
instructions and possession or (2) revalidate the window 
ticket. If a new certificate is made available to the 
presentor within five business days following receipt of 
an inquiry pertaining to that certificate, no further 
response to the inquiry shall be required pursuant to 
this paragraph. 


(c) When any person requests in writing that a 
transfer agent confirm possession of a certificate as of 
a given date, which inquiry identifies the issue, the 
number of shares (or principal amount of debt 
securities or number of units if relating to any 
other kind of security), the approximate date of 
presentment, the number of the certificate presented, 
the name in which the certificate presented was 
registered and the name in which the new certificate 
is to be registered, every registered transfer agent 
shall, upon assurance of payment of a reasonable 
fee, if required by such transfer agent, within ten 
business days make available a written response to 
such person confirming or denying possession of such 
security as of such given date. 


(d) When any person requests in writing a transcript 
of such person’s account with respect to a particular 
issue, either as the account appears currently or as 
it appeared on a specific date not more than six 
months prior to the date the registered transfer agent 
receives the request, every registered transfer agent 
shall, upon assurance of payment of a reasonable 
fee, if required by such transfer agent, make the 
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requested transcript available to such person within 
twenty business days following receipt of the request. 


§240.17Ad-6 Recordkeeping. 


(a) Every registered transfer agent shall make and 
keep current the following: 


(1) a receipt, ticket, schedule, log or other record 
showing the business day each routine item and 
each non-routine item is (i) received from the 
presentor and, if applicable, from the outside 
registrar and (ii) made available to the presentor 
and, if applicable, to the outside registrar; 


(2) a log, tally, journal, schedule or other record 
showing: 


(i) for each month 


(A) the number of routine items received, 


(B) the number of routine items turned around, 


(C) the number of non-routine items received, 
and 


(D) the number of non-routine items turned 
around; 


(ii) the number of routine items in such registered 
transfer agent's possession for more than three 
business days as of the last business day of each 
month, aged in increments of one business day; 


(iii) the number of non-routine items in such 
registered transfer agent's possession as of the 
last business day of each month, aged in incre- 
ments of five business days; 


(3) a record of calculations demonstrating the 
registered transfer agent’s monitoring of its per- 
formance under Section 240.17Ad-2(a) and (b); 


(4) a copy of any written notice filed pursuant to 
Section 240.17Ad-2; 


(5) any written inquiry or request received con- 
cerning an item, whether the inquiry or request is 
subject to the requirements of Section 240.17Ad-5, 
showing the date received;a copy of any written 
response to an inquiry or request, showing the 
date dispatched to or mailed to the presentor; if 
no response to an inquiry or request was made, the 
date the certificate involved was made available to 
the presentor; or, in the case of an inquiry or 
request under Section 240.17Ad-5(a) responded to 
by telephone, a telephone log or memorandum 
showing the date and substance of any telephone 
response to the inquiry; 





(6) a log, journal, schedule or other record showing 
the number of inquiries subject to Section 
240.17Ad-5 received during each month and the 
length of time taken to respond thereto; 


(7) if such registered transfer agent acts as an out- 
side registrar: 


(i) a receipt, ticket, schedule, log or other record 
showing the date and time (A.M. or P.M.): 


(A) each item is 


(7) received from the presenting transfer 
agent and 


(2) made available to the presenting transfer 
agent; 


(B) each written or oral notice of refusal to 
perform the registrar function is made available 
to the presenting transfer agent (and the 
substance of the notice); and 


(ii) a log, tally, journal, schedule or other record 
showing for each month: 


(A) the number of items received; and 


(B) the number of items processed in accord- 
ance with the requirements of Section 240.17 
Ad-2(b); 


(8) any document, resolution, contract, appoint- 
ment or other writing, and any supporting docu- 
ment, concerning the appointment and_ the 
termination of such appointment of such registered 
transfer agent to act in any capacity for any issue 
on behalf of the issuer, on behalf of itself as the 
issuer or on behalf of any person who was engaged 
by the issuer to act on behalf of the issuer; 


(9) any record of an active (i.e., unreleased) stop 
order, notice of adverse claim or any other re- 
striction on transfer; and 

(10) a copy of any transfer journal and registrar 
journal prepared by such registered transfer agent. 


(b) Every registered transfer agent which, under the 
terms of its agency, maintains security holder records 
for an issuer shall, with respect to such issue, make 
and keep current the following: 


(1) any document; corporate resolution, opinion of 
counsel, statement or other writing concerning the 
total number of shares or principal amount of 
debt securities or total number of units if relating 
to any other kind of security of any class issued 
pursuant to corporate action and any increase or 
decrease therein; 


(2) each share, warrant, right, bond, indenture, 
requisition, evidence of indebtedness or other 
certificate of ownership received and all ac- 
companying documentation, except legal papers 
supporting transfer which are returned to the 
presentor; and 


(3) any document, opinion of counsel, contract 
statement, agreement or other writing concerning a 
reorganization, tender offer, exchange, redemption, 
liquidation, stock dividend, conversion or the 
original issuance and sale of securities registered 
pursuant to the Securities Act of 1933. 


§240.17Ad-7 Record retention. 


(a) Every registered transfer agent required by Section 
240.17Ad-6(a)(1) through (a)(7) or (b)(3) to make and 
keep current certain records shall preserve such 
records for a period of not less than two years, the 
first year in an easily accessible place. 


(b) Every registered transfer agent required by Section 
240.17Ad-6(a)(8) to make and keep current certain 
records shall preserve such records until one year 
after the termination of the transfer agency, provided 
such records shall be kept in an easily accessible 
place prior to such termination. 


(c) Every registered transfer agent required by 
Section 240.17Ad-6(a)(9), (a)(10), (b)(1) or (b)(2) to 
make and keep current certain records shall preserve 
such records permanently, the first year in an easily 
accessible place. 


(d) Every registered transfer agent shall preserve in an 
easily accessible place: 


(1) all records required under Section 240.17f-2(d) 
until at least three years after the termination of 
employment of those persons required by Section 
240.17f-2 to be fingerprinted, and 

(2) all records required pursuant to Section 
240.17f-2(e) for three years. 


(e) The records required to be maintained pursuant to 
Section 240.17Ad-6 may be produced or reproduced 
on microfilm and be preserved in that form for the 
time required by this Section 240.17Ad-7. If such 
microfilm substitution for hard copy is made by a 
registered transfer agent, he shall: (1) at all times have 
available for examination by the Commission and the 
appropriate regulatory agency for such transfer agent, 
facilities for immediate, easily readable projection of 
the microfilm and for producing easily readable fac- 
simile enlargements; (2) arrange the records and index 
and file the films in such a manner as to permit the 
immediate location of any particular record; (3) be 
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ready at all times to provide, and immediately pro- 
vide, any facsimile enlargement which the Commission 
and the appropriate regulatory agency by its examiners 
or other representatives may request; and (4) for the 
period for which the microfilmed records are required 
to be maintained, store separately from the original 
microfilm records a copy of the microfilm records. 


(f) If the records required to be maintained and pre- 
served by a registered transfer agent pursuant to the 
requirements of Sections 240.17Ad-6 and 240.17Ad-7 
are maintained and preserved on behalf of the 
registered transfer agent by an outside service bureau, 
other recordkeeping service or the issuer, the 
registered transfer agent shall obtain, from such 
outside service bureau, other recordkeeping service 
or the issuer, an agreement, in writing, to the effect 
that: 


(1) such records are subject at any time, or from 
time to time, to such reasonable periodic, special, 
or other examinations by representatives of the 
Commission and the appropriate regulatory agency 
for such registered transfer agent, if it is not the 
Commission; and 


(2) the outside service bureau, recordkeeping 
service, or issuer will furnish to the Commission 
and the appropriate regulatory agency, upon 
demand, at either the principal office or at any 
regional office, complete, correct and current hard 
copies of any and all such records. 


- * * 


All interested persons are invited to submit their 
views upon revised Sections 240.17Ad-1, 240.17Ad-2, 
240.17Ad-3, 240.17Ad-4, 240.17Ad-5, 240.17Ad-6 and 
240.17Ad-7 in triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549, 
no later than April 13, 1977. Reference should be 
made to File No. S7-678. All comments received will 
be available for public inspection. 


By the Commission. 


February 24, 1977. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 


In the Matter of 


MIDWEST SECURITIES TRUST COMPANY 
120 South LaSalle Street 
Chicago, Illinois 60603 


(File No. SR-MSTC-76-16) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE MIDWEST SECURITIES TRUST COM- 
PANY TO MODIFY AUDITING PROCEDURES AP- 
PLICABLE TO ITSELF 


On December 20, 1976, the Midwest Securities Trust 
Company (“MSTC’’) submitted, pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934, 
(the ‘Act’’), a proposed change to MSTC Rule 
17, Section 2, which would modify auditing pro- 
cedures applicable to itself. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule change 
was published in the Federal Register (42 FR 
2734, January 13, 1977) and the public was invited 
to comment thereon. Notice of the filing and an 
invitation for comments also appeared in Securities 
Exchange Act Release No. 34-13138, January 5, 
1977. By letter dated February 18, 1977, MSTC 
rade a representation and change in the language 
of its proposed rule change. 


The Commission has reviewed the proposed rule 
change and finds that it is consistent with the re- 
quirements of the Act and the rules and regula- 
tions thereunder applicable to registered clearing 
agencies. 


IT |S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-MSTC-76-16 be, and hereby 
is, approved. 


For the Commission by the Division of 
Regulation, pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13295/February 24, 1977 


RECORDKEEPING AND PRESERVATION REQUIRE- 
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On January 4, 1977, there was published in the 
Federal Register (42 F.R. 781) a notice of proposed 
rulemaking setting forth proposed amendments of 
§240.17a-3 and 8240.17a-4 in order to establish record- 
keeping requirements for municipal securities brokers 
and municipal securities dealers while eliminating 
for such entities the need to comply with more 
than one set of recordkeeping rules. Interested 
persons were given the opportunity to submit, 
not later than January 31, 1977, written comments 
regarding the proposed amendments of 8240.17a-3 
and §240.17a-4. No unfavorable comments have 
been received. ' 


Statutory Basis and Competitive Considerations 


Pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 17(a)(1) and 23(a) thereof, 
16 U.S.C. 8878q(a)(1), 78wia), the Commission 
amends 88240.17a-3 and 240.17a-4 in Part 240 of 
chapter Il of title 17 of the Code of Federal 
Regulations in the manner set forth below. The 
Commission finds that any burden imposed upon 
competition. by these amendments is necessary and 
appropriate in the furtherance of the purposes of 
the Act, and particularly to implement the Com- 
mission’s authority under Section 17(a)(1) thereof, 
15 U.S.C. §878q(a)(1), to require brokers and 
dealers to maintain and _ preserve appropriate 
records. 


The text of the amendments to 88240.17a-3 and 
240.17a-4 follows: 


§240.17a-3 Records to be made by certain ex- 
change members, brokers and dealers. 


(e) For purposes of transactions in municipal secur- 
ities by municipal securities brokers and municipal 
securities dealers, compliance with Rule G-8 of the 
Municipal Securities Rulemaking Board will be 
deemed to be in compliance with this section. 


§240.17a-4 Records 
exchange 
dealers. 


to be preserved by certain 
members, brokers and 


7 * * * * 


(h) For purposes of transactions in municipal 
securities by municipal securities brokers and 
municipal securities dealers, compliance with Rule 
G-9 of the Municipal Securities Rulemaking Board 
will be deemed to be compliance with this section. 


Effective Date 


The effective date of the aforementioned amend- 
ments is April 1, 1977 since the Commission's in- 
terpretations with respect to the application of 
88240.17a-3, 240.17a-4 and 240.17a-11 to brokers 
and dealers effecting transactions solely in municipal 
securities will expire on that same date.? 


By the Commission. 


George A. Fitzsimmons 
Secretary 





'For a more complete description of the background 
leading to the adoption of these amendments, see 
Securities Exchange Act Release No. 13109 
(December 23, 1976), 42 FR 917 (Jan. 4, 1977) 
(order giving notice of withdrawal of proceedings 
with respect to Board’s proposed rules); Securities 
Exchange Act Release No. 12933 (Oct. 23, 1976), 
41 FR 48428 (Nov. 3, 1976) (order instituting 
proceedings with respect to the Board’s proposed 
rules); Securities Exchange Act Release No. 
12362 (April 23, 1976), 41 FR 18175 (April 30, 


1976) (publication of Board’s proposed rules). 


*Securities Exchange Act Release No. 13108 
(December 23, 1976), 42 F.R. 759 (January 2, 1977). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13296/February 24, 1977 


In the Matter of the 


MUNICIPAL SECURITIES RULEMAKING 
BOARD 

Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20006 


(SR-MSRB-76-4) 
ORDER APPROVING PROPOSED RULE CHANGE 


On December 23, 
Rulemaking Board (the ‘’Board’’) filed with the 
Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the ‘‘Act’’), as 
amended by the Securities Acts Amendments of 
1975, and Rule 19b-4 thereunder, copies of a 


1976, the Municipal Securities 
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proposed rule change. The proposed rule change 
filed by the Board contained amended versions of 
the Board’s proposed Rules G-8 through G-10 
relating to recordkeeping and preservation require- 
ments. These proposed rules were originally filed 
with the Commission on April 8, 1976 and published 
in Securities Exchange Act Release No. 12362 
(April 23, 1976) (41 Fed. Reg. 18175 (April 30, 
1976)). 


Notice of the proposed rule change filed by the 
Board on December 23, 1976, together with the 
terms of substance of the proposed rule change, 
was given by publication of a Commission release 
(Securities Exchange Act Release No. 13107 
(December 23, 1976)) and by publication in the 
Federal Register (42 Fed. Reg. 913 (January 4, 
1977)). 


The Commission finds that the proposed rule 
change set forth in Release No. 13107 is consistent 
with the requirements of the Act and the rules 
and regulations thereunder applicable to the Board, 
and in particular, the requirements of Section 15B 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act that the proposed rule change 
filed with the Commission on December 23, 1976, 
be, and it hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 19891/February 18, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 

10 Layfayette Square 

Buffalo, New York 14203 
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NATIONAL FUEL GAS SUPPLY CORPORATION 
SENECA RESOURCES CORPORATION 

308 Seneca Street 

Oil City, Pennsylvania 16301 


(70-5959) 


NOTICE OF PROPOSAL TO MAKE SHORT-TERM 
BORROWINGS FROM BANKS; ISSUANCE OF 
SHORT-TERM NOTES BY SUBSIDIARIES AND 
ACQUISITION THEREOF BY HOLDING COMPANY; 
ISSUANCE OF LONG-TERM UNSECURED NOTES 
BY SUBSIDIARY AND ACQUISITION THEREOF 
BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘‘National’’), a registered holding com- 
pany, and three of its wholly owned subsidiary 
companies, National Fuel Gas Distribution Corpora- 
tion (‘Distribution’), National Fuel Gas Supply 
Corporation (‘Supply’) and Seneca Resources 
Corporation (‘Seneca’), have filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 
(‘Act’) designating Sections 6(a), 7, 9a), 10, 
12(b) and 12(f) of the Act and Rules 42, 43 and 
45 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of 
the proposed transaction. 


National states that the transactions proposed in 
this application-declaration, together with the sale 
of $40,000,000 of its debentures (HCAR Nos. 19760 
and 19882) and the sale of up to $20,000,000 
aggregate principal amount of commercial paper and/ 
or short-term unsecured notes to The Chase 
Manhattan Bank, N.A. (‘'Chase’’), (HCAR No. 
19847), will comprise the system’s external financ- 
ing program for 1977. The 1977 construction and 
exploration program of National’s subsidiaries is 
estimated as follows: 


Distribution 
Supply 
Storage 
Seneca 


$19,400,000 
6,800,000 
23,800,000 
2,000,000 


$52,000,000 


The amount shown above for Storage is to finance 
a major development of underground storage facil- 
ities having an aggregate top gas storage capacity 
of approximately 41 billion cubic feet and to provide 
storage service for northeastern nonaffiliated 
utilities. Development of the project is expected to 
cover a four to five year period and cost in excess 
of $80,000,000. In addition to requirements in 





connection with the 1977 construction and explora- 
tion programs of its subsidiaries, National will have 
maturing in 1977 approximately $6,400,000 _ of 
short-term unsecured notes payable to Chase (HCAR 
No. 19522), $5,400,000 of 3%% Sinking Fund 
Debentures due 1977 and normal sinking fund 
requirements aggregating $5,135,000. 


National proposes to issue and sell from time to 
time during the period from the date of the Com- 
mission’s order authorizing this transaction through 
December 31, 1977, its unsecured — short-term 
notes to Chase in an aggregate principal amount 
not to exceed $6,000,000. The notes will be dated 
as of the date of issue, will mature not later than 
twelve months from the date thereof, will bear 
interest payable quarterly at the prime commercial 
rate of Chase in effect from time to time and will 
be prepayable, in whole or in part, at any time 
without penalty or premium. 


National has informally agreed with Chase to 
maintain average balances equaling 10% of the line 
of credit plus 10% of the average loans out- 
standing under this line of credit. However, the 
average balances maintained for normal operating 
needs are sufficient to cover these amounts and 
amounts in connection with other Chase loans. 


Assuming an average balance of 20% was required, 


the effective cost of money, based on the current 
6%% prime rate, would bear 7.8124%. There will be 
no commitment fee nor any closing or related costs 
in connection with National's borrowings from 
Chase. 


National proposes to use up to $2,000,000 of the 
proceeds of such_ short-term borrowings from 
Chase to acquire for cash from time to time up to 
$2,000,000 aggregate principal amount of short- 
term unsecured notes issued by Seneca. Each such 
note will be dated the date and bear the effective 
interest rate of the related short-term note of 
National. Each note will mature within twelve 
months of its date of issue, with interest payable 
quarterly until the principal amount is paid in full. 
Seneca will have the option to prepay any note 
issued pursuant to this transaction at any time, in 
whole or in part, without penalty or premium, upon 
payment of all interest accrued on the principal 
amount so prepaid to the date of such prepayment. 
Seneca proposes to use the proceeds from the 
sale of its notes pursuant to this transaction for 
its construction program and for working capital. 
Repayment by Seneca of the notes is expected to 
be made from the proceeds of a financing to be 
consummated sometime in 1978. 


National also proposes to establish lines of credit 
with various banks aggregating $40,000,000 and to 


issue and sell from time to time during the period 
from the date of the Commission’s order authoriz- 
ing this transaction through December 31, 1977, 
short-term unsecured notes pursuant thereto up to 
an aggregate principal amount at any one time 
outstanding of $40,000,000. The notes will be dated 
as of the date of issue, will mature not later than 
twelve months from the date thereof, and will be 
prepayable at any time, in whole o¢ in part, without 
penalty or premium. The notes will bear interest 
at the prime rate of interest in effect from time 
to time of a specified bank or banks, the name 
or names of which will be furnished by amend- 
ment. No compensating balances will be required 
except in the case of any line of credit obtained 
from Chase and the notes related thereto. Any 
borrowings from Chase will be subject to the balance 
requirements agreed to in connection with the 
above-described sale of short-term notes to Chase. 
There will be no commitment fee nor any closing 
or related costs in connection with any of these 
borrowings. 


National proposes to use the proceeds from the sale 
of such short-term notes to acquire for cash from 
time to time up to $40,000,000 aggregate principal 
amount at any one time oustanding of short-term 
unsecured notes issued by Supply. Each such note 
will be dated the date and bear the effective 
interest rate of the related short-term note of National. 
Each note will mature within twelve months from 
its date of issue, with interest payable quarterly 
until the principal amount is paid in full. Supply 
will have the option to prepay any note issued 
pursuant to this transaction at any time, in whole 
or in part, without penalty or premium, upon pay- 
ment of all interest accrued on the principal amount 
sO prepaid to the date of such prepayment. Supply 
proposes to use the proceeds from the sale of its 
notes pursuant to this transaction for working 
capital and to purchase gas placed in storage during 
the summer months. Repayment of these notes by 
Supply will be made as gas is withdrawn from 
storage and sold and from funds generated in- 
ternally. 


Distribution proposes to issue and sell, and National 
proposes to acquire, up to $22,000,000 aggregate 
principal amount of Distribution’s 9.6% long-term 
unsecured notes. Such notes will be dated as of the 
date of issue, will bear interest payable quarterly at 
9.6% per annum, the effective cost of money of 
National’s 9.20% Cumulative Preferred Stock issued 
June 3, 1976 (HCAR Nos. 19521 and 19544), and 
will mature serially in relation to National’s sinking 
fund obligations for such preferred stock. Dis- 
tribution proposes to use the proceeds of the 
above notes for repayment of various notes to 
National. 
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In a separate application (File 5961), National 
has requested authority to create a new wholly 
owned subsidiary, National Gas Storage Corpora- 
tion (Storage’’). In connection with the establish- 
ment of Storage, notes issued in 1976 in connec- 
tion with National’s 9.20% Cumulative Preferred 
Stock by Distribution and Supply for $25,000,000 
and $5,000,000, respectively, will be prepaid and 
$22,000,000 of the proceeds loaned to Distribution 
and $8,000,000 of the proceeds used to purchase, 
at par, shares of Storage’s 9.6% Cumulative Pre- 
ferred Stock. 


The consummation by Storage of the sale of such 
stock is, however, dependent upon Federal Power 
Commission (‘‘FPC’’) authorization for related trans- 
actions involving Storage. FPC authorization may 
be delayed beyond the date of the above-mentioned 
prepayments by Distribution and Supply and it is, 
therefore, necessary to seek authorization for the 
temporary disposition by National of such $8,000,000 
pending FPC authorization. Accordingly, it is pro- 
posed that, in the event of such delay, national 
be authorized to loan up to $8,000,000 aggregate 
principal amount to Supply in exchange for Supply’s 
short-term unsecured note or notes. Supply will 
use a portion of such funds for construction 
on existing wells (which will eventually be transferred 
to Storage) and will temporarily invest the remainder 
pending consummation of transactions described in the 
separate application relating to the formation of Storage. 
Concurrently with the consummation of such trans- 
actions, Supply will prepay such short-term notes from 
funds to be received from Storage and from liquidation 
of the temporary investments. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$8,500, including legal fees of $6,200. The Public 
Service commission of New York and the Penn- 
sylvania Public Utility Commission have jurisdiction 
over the issuance and sale of long-term notes by 
National Fuel Gas Distribution Corporation. No other 
state Commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. National requests that it be 
permitted to file the certificates required by 
Rule 24 relating to short-term borrowings on a 
quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 14, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or 
he may request that he be notified if the Com- 
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mision should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted 
and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the commission 
may grant exemption from such rules as provided 
in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices or orders issued 
in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19892/February 18, 1977 


In the Matter of 


KINGSPORT POWER COMPANY 
(70-5968) 


NOTICE OF PROPOSAL TO 
UNSECURED NOTES TO BANKS 


ISSUE AND SELL 


NOTICE IS HEREBY GIVEN that Kingsport Power 
Company (‘‘Kingsport’’), an electric utility subsidiary 
company of American Electric Power Company, Inc., 
a registered holding company has filed a declaration 
and an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (’’Act’’), designating Sections 6(a) and 7 of the 
Act and Rule 50(a)(2) promulgated thereunder as ap- 
plicable to the proposed transaction. All interested 
persons are referred to the declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


Kingsport proposes to enter into a term loan agree- 





ment to be dated March 1, 1977 (''Agreement’’) 
with The Chase Manhattan Bank, N.A. ‘‘Chase’’) and 
First National Bank of Sullivan County, Kingsport, 
Tennessee (‘First National’) which will enable Kings- 
port to make borrowings, to be evidenced by its 
unsecured notes maturing March 31, 1984, in an ag- 
gregate amount of $15,000,000. The Agreement 
contains commitments of Chase and First National in 
the amounts of $14,000,000 and $1,000,000, respec- 
tively. Kingsport will make initial borrowings in the 
amount of $11,000,000 from Chase and $1,000,000 
from First National. The notes evidencing such bor- 
rowings will bear interest until March 31, 1980, at a 
rate per annum equal to 115% of the prime rate then 
in effect at Chase and from March 31, 1980, to 
March 31, 1984, the interest rate will be 118% of 
Chase‘s prime rate. Kingsport may make additional 
borrowings from Chase in the amount of up to 
$3,000,000; such borrowings will bear interest at a 
rate per annum equal to 117% of the prime rate of 
Chase until March 31, 1980, and at 118% of the 
prime rate of Chase from March 31, 1980, through 
March 31, 1984. All interest rates will change as of 
the opening of business on the effective date of a 
change in the prime rate. Kingsport will pay to Chase 
substitute interest at the rate of 1/2 of 1% per annum 
on the daily average unused amount of the $3,000,000 
additional credit made available pursuant to the Agree- 
ment. The notes may be prepaid at any time without 
premium or penalty. Kingsport is not required to pay 
any fees or charges to Chase or First National in 
connection with the proposed borrowings, and no 
compensating balances are required. Kingsport 
covenants not to create or suffer to exist any mort- 
gage on its property or to incur any indebtedness for 
borrowed money if the total! of all indebtedness will 
exceed 65% of Kingsport’s capitalization. 


It is stated that the proceeds of the borrowings will 
be used by Kingsport to repay $11,000,000 of its 
presently outstanding notes due July 1, 1977, to repay 
all of its short term notes payable to banks presently 
outstanding in the amount of $900,000, and to finance 
in part, its 1977 construction program, estimated to 
cost approximately $2,300,000. It is further stated that 
the issuance of the notes is excepted from the com- 
petitive bidding requirements of Rule 50 by reason of 
paragraph (a)(2) thereof since no finder’s fees or 
commissions are to be paid by Kingsport in connec- 
tion with the proposed transaction. 


The fees and commissions to be incurred in connec- 
tion with this transaction are estimated at $3,000, 
including legal fees of $1,000. Tne Tennessee Public 
Service Commission has jurisdiction over the proposed 
transaction. No other state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than March 14, 1977, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the re- 
quest. At any time after said date, the declaration, 
as amended or as it may be further amended, may 
be permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 19893/February 22, 1977 

In the Matter of 


THE SOUTHERN COMPANY 


SOUTHERN COMPANY SERVICES, INC. 
Atlanta, Georgia 


(70-5956) 
ORDER AUTHORIZING SERVICE COMPANY TO 
ISSUE AND SELL UNSECURED PROMISSORY 


NOTES; EXCEPTION FROM COMPETITIVE BIDDING; 
RESERVATION OF JURISDICTION 


Southern Company Services, Inc. (‘Services’), a 
wholly owned subsidiary service company of The 
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Southern Company ("'Southern’’), a registered holding 
company, has filed an application and an amendment 
thereto with this Commission pursuant to Sections 
Gla), 7 and 12 of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rules 45 and 50(a)(5) 
promulgated thereunder as applicable to the following 
proposed transactions. 


By order dated July 23, 1963 (HCAR No. 14913), 
the Commission authorized Services to issue and sell 
:to Southern for cash, and Southern to acquire, 
during a five year period commencing July 23, 1963, 
up to $500,000 aggregate principal amount to be out- 
standing at any one time of long-term unsecured 
notes of Services to bear interest at a rate equal to the 
average effective interest cost of Southern’s outstand- 
ing obligations for borrowed money on the date of 
issue. By orders dated September 10, 1971, May 15, 
1973, and June 26, 1975 (HCAR Nos. 17261, 17461, 
and 19063), the Commission authorized increases in 
the aggregate principal amount of such notes to be 
issued and sold by Services to Southern to the present 
limit of $19,000,000 and also extended the authoriza 
tion with respect to the issue and sale of notes 
to June 30, 1978. By order dated October 21, 1976 
(HCAR No. 19723), the Commission authorized _ in- 
creases in the aggregate principal amount of notes 
to be issued and sold by Services to Southern to 
$30,000,000. Services’ total working capital requir- 
ments are expected to be approximately $23,000,000 
by December 31, 1977, and $30,000,000 by December 
31, 1979. Such requirements include the cost of fixed 
assets (excluding office building and leasehold im- 
provements) acquired by Services in 1976 ($5,500,000) 
and to be acquired in 1977 (approximately $6,500,000). 
The unsecured notes to be issued to Southern will 
mature December 31, 1999, and will be prepayable at 
any time without premium. Southern will acquire said 
notes at the principal amount thereof. To the extent 
that Services’ outstanding debt obligation does not 
exceed the aggregate principal amount of Southern’s 
obligations the notes will bear interest at a rate equal 
to the average effective interest cost of Southern’s 
outstanding obligations for borrowed money on the 
date of issue. Presently such rate is 112%. 


Services now proposes to issue and to sell unsecured 
notes (’‘Notes’’) in an aggregate principal amount not 
to exceed $30,000,000 to various institutional lenders. 
The net proceeds from the sale of the Notes will be 
applied to repay Services outstanding borrowings from 
Southern and to the extent not required for such 
purpose will be applied to other working capital 
requirements including costs of the acquisition of the 
aforementioned fixed assets. At the time of the sale it 
_iS estimated that Services will have $23,000,000 
principal amount of notes payable to Southern out- 
standing. While the terms of the Notes have not been 
established, it is proposed that they will be guaranteed 
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by Southern as to principal, premium, if any, and 
interest. It is expected that the Notes will represent a 
significant saving to Services in interest cost over its 
current borrowings and other currently available 
means of equipment financing. It is presently intended 
that borrowings made pursuant to the Commission’s 
order of October 21, 1976 (HCAR No. 19723) together 
with borrowings made pursuant to this order will 
aggregate not more than $30,000,000. 


Services proposes to employ Morgan Stanley & Co. 
Incorporated to place the Notes for a commission not 
in excess of % of 1% of the principal amount 
borrowed payable upon the closing. Services requests 
exemption from the competitive bidding requirements 
of Rule 50 pursuant to paragraph (a)(5). Services 
has never offered any securities to the public and has 
no established credit in the public market. The nature 
of Services’ business (providing professional and tech- 
nical services to Southern and its other associates 
at cost upon request) may be unfamiliar to the 
general investing public. 


The fees, commissions and expenses to be paid or 
incurred in connection with the proposed transaction 
will be supplied by amendment. No State or Federal 
commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19858), and no hearing 
has been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended, be 
granted effective: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, granted 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


IT 1S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed transactions 
pending completion of the application and, in addition, 
reserved as to the terms and conditions of the 
Notes and the fees and expenses to be incurred by 
Services in connection with the sale of the Notes: 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19894/February 22, 1977 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
New York, New York 10005 


(70-5791) 


ORDER AUTHORIZING PROPOSED AMENDMENT 
OF ARTICLES OF INCORPORATION AND PRO- 
POSED SOLICITATION OF PROXIES IN CONNEC- 
TION THEREWITH 


General Public Utilities Corporation (“GPU”), a regi- 
stered holding company, has filed post-effective 
amendments to its declaration, previously filed with 
this Commission, pursuant to Sections 6(a), 7 and 
12(e) of the Public Utility Holding Company Act 
of 1935 (’’Act’’) and Rule 62 promulgated thereunder 
regarding the following proposed transactions. 


By order dated February 20, 1976 (HCAR No. 19396) 
issued in this proceeding, GPU was authorized, among 


other things, to amend its Articles of Incorporation 
("“Charter’’), subject to the obtaining of necessary 
stockholder approval, to eliminate the preemptive 
rights of common stockholders of GPU. GPU obtained 
the necessary stockholder approval for this Charter 
amendment on April 5, 1976 and the Charter was 
accordingly amended on April 6, 1976. 


After the February 20, 1976 order was issued, GPU 
undertook with this Commission that unless otherwise 
authorized by the Commission, GPU would not sell 
additional shares of common stock except pursuant 
to a public offering for cash or an employee stock 
option plan or in connection with a merger or con- 
solidation or for consideration other than cash, with- 
out first offering such shares to its stockholders. 
GPU now desires to incorporate, subject to the 
obtaining of favorable action by its stockholders at 
its annual meeting to be held on April 4, 1977, the 
substance of this undertaking in its Charter, as 
amended. 


It is specifically proposed to amend Article 9 of the 
Charter to provide that stockholders shall have pre- 
emptive rights to purchase GPU common stock of- 
fered for sale other than through: (i) a public offering; 
or (ii) an offering through underwriters or dealers who 
agree to make a prompt public offering thereof; or 
(ili) Operation of common stock cash dividend reinvest- 
ment program (including the right to invest additional 


amounts in additional shares of common stock); or 
(iv) Operation of an employee stock ownership plan 
or (v) any other offering which shall have been 
authorized at a meeting of stockholders by the 
affirmative vote of a majority of all outstanding shares 
entitled to vote thereon, or shall be consistent with a 
plan authorized or approved by such a vote of the 
holders of a majority of all outstanding shares 
entitled to vote thereon. 


The proposed Charter amendment further provides 
that the preemptive rights provision shall entitle stock- 
holders having such rights to purchase shares of 
GPU's common stock as nearly as practicable in 
such proportion as would, if such preemptive rights 
were exercised, preserve the relative holdings of such 
stockholders. The price for stock purchased pursuant 
to preemptive rights will have a price or prices not 
less than the price or prices at which such shares 
are proposed to be offered for sale to others (before 
giving effect to any reduction in the amount realized 
by GPU by expenses, including underwriters’ and 
dealers’ compensation, incurred in connection with 
the sale). It is further provided that GPU shall not 
be obligated to offer or issue any fractional interest 
in a full share of its common stock pursuant to 
preemptive rights. The Charter amendment will also 
provide that at any time within a period expiring 
not more than one year after the granting of pre- 
emptive rights, shares which have been offered to 
stockholders and which have not been subscribed for 
or purchased may be issued or sold to such persons 
(including stockholders) at such prices and at such 
times as may be fixed by the Board of Directors, 
provided that the price will not be less than the price 
at which such shares were obtainable upon the 
exercise of preemptive rights granted in connection 
with the offering. 


GPU proposes to solicit proxies from its stockholders 
in connection with the proposed Charter amendment 
for use at the GPU annual meeting on April 4, 1977. 
Adoption of the proposed Charter amendment re- 
quires the affirmative vote of the holders of a majority 
of the outstanding shares of GPU common stock. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. Fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated at 
$136,500, including legal fees of $6,000 and printing, 
mailing and transfer agent expenses of $130,000. In 
addition, the cost to GPU for reimbursement to stock- 
holders who hold stock for others for forwarding 
copies of proxy material to them is estimated at 
$25,000. 


Due notice of the filing of said post-effective amend- 
ment to the declaration has been given in the manner 
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prescribed in Rule 23 promulgated under the Act 
(HCAR No. 19851), and no hearing has been re- 
quested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said declaration, as amended by said 
post-effective amendments, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendments, be, 
and it hereby is, permitted to become effective forth- 
with, subject to the terms and conditions prescribed 
in Rules 24 and 62 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19895/February 22, 1977 
In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
New York, New York 10005 


(70-5957) 


ORDER APPROVING PROPOSED CAPITAL CONTRI- 
BUTIONS BY HOLDING COMPANY TO SUBSIDI- 
ARIES 


General Public Utilities Corporation ("GPU"), a 
registered holding company, has filed a declaration 
with this Commission pursuant to Section 12(b) of 
the Public Utility Holding Company Act of 1935 
(“‘Act’’) and Rule 45 promulgated thereunder regarding 
the following proposed transactions. 


GPU proposes to make cash capital contributions to 
two of its three major operating subsidiaries, Jersey 
Central Power and Light Company (‘‘JCP&L"’) and 
Pennsylvania Electric Company (‘’Penelec’’), — in 
amounts up to an aggregate of $100,000,000. GPU 
proposes to make such contributions from time to 
time during the period beginning with the effective- 
ness of the authorization herein sought and ending 
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December 31, 1977. GPU requests that it be permitted 
to allocate the respective amounts of the proposed 
contributions covered by this declaration among its 
subsidiaries as to best match the needs of such 
subsidiary, as such needs may develop in 1977. 


The proposed cash capital contributions will be utilized 
by JCP&L and Penelec for the purpose of financing 
their respective businesses as public 
utilities, including the construction of additional facili- 
ties and the increase in their working capital. During 
1977, JCP&L will require an aggregate of approxi- 
mately $238,000,000 for its construction program in- 
cluding anticipated net payments to Metropolitan 
Edison Co. and Penelec relating to the transfer of 
ownership in portions of certain generating stations 
and approximately $5,000,000 for sinking fund pur- 
poses. During 1977, Penelec will require an aggregate 
of approximately $101,000,000 for its construction pro- 
gram, including anticipated net receipts from JCP&L 
relating to the transfer of ownership in portions of 
certain generating stations and approximately 
$3,000,000 for sinking fund purposes. 


GPU estimates that the fees, commissions and ex- 
penses paid or incurred in connection with the pro- 
posed transactions will total $4,000 including $3,500 in 
legal fees. No state or federal commission, other than 
this Commission, has jurisdiction with respect to the 
proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19855), and no hearing 
has been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that the declaration be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19896/February 22, 1977 


In the Matter of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5972) 


NOTICE OF PROPOSED ISSUE AND SALE OF POL- 
LUTION CONTROL NOTES; REQUEST FOR EXCEP- 
TION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Edison Com- 
pany (‘Ohio Edison’’), an electric utility company and 
a registered holding company, and its electric utility 
subsidiary, Pennsylvania Power Company (‘‘Pennsyl- 
vania’’), have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
6, 7 and 12(d) and Rules 44(b)(3) and 50 promulgated 
thereunder as applicable to the proposed transactions. 
All interested persons are referred to the application- 
declaration, which is summarized below, for a com- 
plete statement of the proposed transactions. 


Ohio Edison, Pennsylvania, The Cleveland Electric 
Illuminating Company, Duquesne Light Company and 
The Toledo Edison Company (collectively referred to 
as the ‘‘CAPCO companies’’) are joining in the con- 
struction of three coalfired generating units, Bruce 
Mansfield Plant Units Nos. 1, 2 and 3 (‘‘units’’) to be 
located on the Ohio River near Shippingport, Pennsyl- 
vania, which will be owned by them as tenants in 
common, except that The Toledo Edison Company 
will not share in the ownership of Unit No. 1. 
Under present allocations, Ohio Edison will own 60% 
of Unit No. 1, 39.3% of Unit No. 2 and 35.6% of Unit 
No. 3 and Pennsylvania will own 4.2% of Unit No. 1, 
6.8% of Unit No. 2 and 6.28% of Unit No. 3. 


Under the Pennsylvania Industrial and Commercial 
Development Law, the Beaver County Industrial De- 
velopment Authority (‘‘Authority’’) is authorized to 
enter into agreements providing for the construction 
and financing by it of industrial development projects 
and the sale thereof to industrial occupants. The 
CAPCO companies have entered into such an agree- 
ment (the ‘‘agreement’’) with the Authority with 
respect to the construction and financing of pollution 
control and waste disposal equipment and facilities 
for the units (’‘facilities’’). 


Under the agreement the CAPCO companies will 
transfer to the Authority their respective interests in 
the facilities, subject to the liens of their respective 
first mortgage indentures, and will be reimbursed for 
their cost of acquiring and constructing the property 
so transferred. During the course of construction of 
the facilities, title thereto will be in the Authority. 
Upon the completion of each such portion, title to that 
portion will vest in the CAPCO companies. 


In order to finance the project, the Authority has 
heretofore issued and sold four series of its Pollution 
Control Revenue Bonds with respect ta Ohio Edison 
and Pennsylvania. It is now expected that a fifth and 
sixth series of bonds (the ‘Series E Bonds’’ and the 
“Series F Bonds’, respectively, and collectively, the 
“‘Bonds’’) will be issued by the authority. The Series 
E Bonds are expected to be issued in amounts of 
$26,500,000 and $3,500,000 regarding Ohio Edison and 
Pennsylvania, respectively. The Series E Bonds are to 
be issued separately with respect to each company 
and the issuance of either company’s Series E Bonds 
is not dependent on the issuance of the other 
company’s Series E Bonds. The proceeds of each 
Company's Series E Bonds will be used to finance 
that Company's share of the additional costs in con- 
nection with the construction of the pollution control 
facilities at The Bruce Mansfield Plant. The Series F 
Bonds will be issued at a presently undetermined time 
in the future and therefore the authority to issue the 
concomitant pollution control notes will be requested 
at that time by a further filing in this proceeding. 


The Series E Bonds will be issued pursuant to tn- 
dentures supplemental to separate trust indentures 
between the Authority and The Cleveland Trust 
Company, as Trustee (’’Trustee’’) dated as of June 
1, 1973. The Series E Bonds’ will be sold at such time, 
in such amounts, at such interest rates and for such 
prices as Ohio Edison and Pennsylvania, respectively, 
may approve. Although the Authority will be the 
issuer of the Series E Bonds, as required to exempt 
the interest thereon from federal income taxation, the 
credit of the Authority will not be pledged to the 
payment on the Series E Bonds. 


Concurrently with the issuance and delivery by the 
Authority of the Series E Bonds, Ohio Edison and 
Pennsylvania respectively will each execute and de- 
liver its pollution control note (‘‘note’’) payable directly 
to the Trustee. The installments of principal due 
and payable on such notes will correspond in date and 
amount to the stated maturities and mandatory sinking 
fund payments, if any, on the Series E Bonds. 
interest on such notes will be at the rates and will 
be payable at the times corresponding to the rates of 
interest and times of payment on the bonds. The 
notes provide, among other things, that the amounts 
due thereunder must be paid whether or not the 
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facilities are completed or perform satisfactorily and 
whether or not they are damaged or destroyed. 
The notes will be secured by a second lien on each 
company’s interest in the facility. 


The Series E Bonds, are to be sold directly, by the 
Authority, to a commercial bank, the Morgan Guar- 
anty Trust Company of New York (the ‘‘Bank’’), 
and are presently expected to have a maturity of 
twenty-four months. However, pursuant to the Sup- 
plemental Indentures, if the Authority and the Bank 
agree, such maturity could be extended up to an addi- 
tional sixty months. No such agreement would be 
effective without the consent of the Company to 
which the affected Series E Bonds relate but both 
Ohio Edison and Pennsylvania would propose to give 
their consent to such an extension of maturity if at 
the time, such extension was in their judgment 
desirable. Interest on the Series E Bonds will be at the 
rate of four and three-quarters per centum (43/4%) 
per annum. However, if interest on the Series E 
Bonds is, or becomes, taxable for Federal income tax 
purposes or if agreements pursuant to which the 
Bank is purchasing the Series E Bonds, or the Series E 
Bonds themselves, are found to be unconstitutional, 
invalid or unenforceable, the interest rate will be 
retroactively adjusted to equal 130% of the Bank’s 
prime rate in effect from time to time, plus any 
interest or penalties that may be due to the Internal 
Revenue Service from the Bank because of having 
treated the interest on the Series E Bonds as tax 
exempt. 


In conjunction with the issuance of the Series E 
Bonds with respect to each of them, Ohio Edison 
and Pennsylvania, in addition to issuing their respec- 
tive secured pollution control notes as outlined above, 
will each also execute and deliver a Guaranty and Pur- 
chase Agreement to the Bank. The major purpose of 
this document will be to afford the means by which 
the Bank will be placed in the position it would have 
found itself in had it made direct loans to Ohio 
Edison and Pennsylvania in the amount of the Series 
E Bonds, in the event that the interest on the Series E 
Bonds is not tax exempt. 


The proceeds of the Series E Bonds with respect to 


Ohio Edison and Pennsylvania wili be placed in 
separate escrow accounts for use in connection with 
the acquisition, construction and financing of the 
particular Company’s interest in the pollution control 
facilities at the Bruce Mansfield Plant. Ohio Edison 
and Pennsylvania intend to account for the transac- 
tions related to the issuance of their respective pollu- 
tion control notes as described herein in conformity 
with the Uniform System of Accounts. 


The fees and expenses to be incurred by Ohio Edison 
and Pennsylvania in connection with the transaction 
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will be supplied by amendment. 


Ohio Edison and Pennsylvania claim an exception 
from the competitive bidding requirements of Rule 50 
for the issuance and sale of the pollution controi 
notes pursuant to Rule 50(a)(2). 


It is stated that the Public Utilities Commission of 
Ohio and the Pennsylvania Public Utility Commission 
have jurisdiction over certain aspects of the proposed 
transaction and that no other state or federal com- 
mission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 16, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration, which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549. 
A copy of such request should be served personally 
or by mail upon the applicants-declarants at the 
above-stated addresses, and proof of service (by 
affidavit or, in case of attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the application-declaration, as filed or as it 
may be amended, may be amended, may be granted 
and permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secreatry 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19897/February 23, 1977 


In the Matter of 


MASSACHUSETTS ELECTRIC COMPANY 
Westborough, Massachusetts 01581 





(70-5966) 


@ orver AUTHORIZING PROPOSED REDEMPTION 


OF ONE SERIES OF PREFERRED STOCK 


Massachusetts Electric Company (’’Mass Electric’) an 
electric utility subsidiary company of New England 
Electric System, a registered holding company, has 
filed a declaration with this Commission pursuant to 
Section 12(c) of the Public Utility Holding Company 
Act of 1935 (’‘Act’’) and Rule 42(a) promulgated 
thereunder regarding the following proposed trans- 
action. 


Mass Electric proposed to redeem the 100,000 shares 
of its authorized and outstanding 9.44% series pre- 
ferred stock (‘‘9.44% preferred’). The redemption will 
be at the currently applicable redemption price of 
$108.59 per share together with dividends accrued 
to the date of redemption. 


Funds required for the redemption are to be obtained 
from cash on hand and temporary cash investments. It 
is stated that Mass Electric presently has cash ex- 
ceeding its needs for immediate operating expenses, 
minor contingencies and compensating bank balances. 
It is also stated that it is not expected that Mass 
Electric will have to undertake any permanent financ 
ing within the next four or five years. Two reasons 
are stated to account for these circumstances: (1) 


Mass Electric’s construction has been substantially 
reduced from its previous level as a result in a slow- 
down in load growth for the geographic area being 
served and (2) Mass Electric has changed from. bi- 
monthly to monthly billing of its residential and small 
commercial and industrial customers. 


Mass Electric states that by redeeming the 9.44% 
preferred, cumulative cash saved during the four year 
period from 1977 to 1981 (at which time it is estimated 
that Mass Electric will need to reissue preferred stock) 
will total approximately $2,700,000. This saving repre- 
sents the difference between annual dividends on the 
9.44% preferred over the next four years ($3,776,000) 
and the sum of the redemption premium ($859,000) 
together with expenses of the call of the 9.44% pre- 
ferred and costs of issuing preferred stock in 1981. 


At November 30, 1976, the capitalization of Mass 
Electric, actual and pro forma (adjusted to give effect 
to the proposed redemption of the 9.44% preferred) 
was as follows: 

% (000) 


Actual Pro Forma 








Common Stock" $132,172 32.2 
Preferred Stock $ 60,000 14.6 
First Mortgage Bonds $218,300 53.2 


$131,306 
$ 50,000 
$218,300 
Total Capitalization 100.0 


$410,472 $399,606 


“Including premium on capital stock and retained 
earnings to be reduced by $3,000 and $863,000, 
respectively upon redemption of the 9.44% preferred. 


No state or federal commission, other than this Com- 
mission, has jurisdiction over the proposed trans- 
action. 


Due notice of the filing of said declardtion has beeh 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19871), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the intérest of 
investors and consumers that said declaration be per- 
mitted to.become effective: 


iT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19898/February 23, 1977 
In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 46801 


(70-5858) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUE 
AND SALE OF NOTES TO BANKS AND DEALERS 
IN COMMERCIAL PAPER AND GRANTING EXCEP- 
TION FROM COMPETITIVE BIDDING 


Indiana & Michigan Electric Company (I&M"), an 
electric utility subsidiary company of American Electric 
Power Company, Inc., a registered holding company, 
has filed with this Commission post-effective amend- 
ments to its application previously filed in this pro- 
ceeding pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (‘Act’), and Rules 
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50(a)(2) and 50(a)(5) promulgated thereunder regard- 
ing the following transactions. 


By orders dated June 30, August 2, and September 
15, 1976 (HCAR Nos. 19598, 19655, and 19680), this 
Commission, among other things, authorized the 
issuance and sale of short-term notes by I&M to 
38 banks with lines of credit in an aggregate amount 
of $189,595,000. By said orders, |&M was authorized 
to incur short-term borrowings through June 30, 
1977, to mature no later than December 31, 1977, in 
an aggregate principai amount not to exceed 
$150,000,000 outstanding at any one time. This 
amount, date, and maturity were to be limited as 
allowable under |&M‘s Articles of Acceptance (20% 
of capitalization as defined therein, December 31, 
1976, and June 30, 1977 respectively). I&M was 
granted an exception from the competitive bidding re- 
quirements of Rule 50 in connection with the issuance 
of this short-term debt. Pursuant to order dated 
September 29, 1976 in proceeding 70-5887 (HCAR 
No. 19697), |&M called a special meeting of its 
cumulative preferred shareholders on October 13, 
1976, at which time |&@M was permitted, under its 
Articles of Acceptance, to issue short-term debt up to 
20% of capitalization as defined therein, to December 
31, 1980, with maturity no later than June 30, 1981. 


By its third post-effective amendment, |&M proposes 
to incur such short-term debt in an aggregate amount 
not to exceed $175,000,000 outstanding at any one 
time. By its fourth post-effective amendment, |&M 
proposes to issue and sell such short-term notes to 
the 38 banks with lines of credit in an aggregate 
amount of $190,345,000. The authorization sought by 
the fourth post-effective amendment is to increase the 
line of credit available at the previously named 
American National Bank and Trust Company, South 
Bend, Indiana, from $500,000 to $750,000. The notes 
are to be issued from time to time prior to July 1, 
1977, as funds may be required, provided that none of 
the notes, commercial paper, and demand notes to 
bank trust departments will mature later than 
December 31, 1977. As of January 13, 1977, |1&M 
had short-term notes, including commercial paper and 
demand notes, outstanding in an aggregate amount of 
$143,838,000 


Each note payable to a bank to be issued by I&M 
will mature not more than 270 days after the date of 
issuance or renewal thereof, will bear interest at an 
annual rate of interest not greater than the prime 
rate of commercial banks in effect at the time of 
issuance or in effect from time to time and will be 
prepayable at any time without premium or penalty. In 
the case of most of the banks from which I&M 
proposes to borrow, sufficient bank balances to meet 
operating and financial needs are kept at such banks 
to satisfy any compensating balance requirements of 
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such banks in connection with the borrowings. If the 
average of such bank balances were maintained solely 
in order to fulfill the prevailing compensating balance 
requirements of such banks, generally up to about 
20%, the effective interest cost to |@M of issuance 
and sale of such notes to such banks would be 
approximately 1.6% above a prime commercial rate of 
6%%, or about 7.81%. In the case of those banks 
in which |&M does not maintain bank balances for 
operating and financial needs, |I&M will be required to 
maintain compensating balances, generally 10% of the 
amount of the bank lines made available by such 
banks and additional compensating balances, generally 
10%, of the amount of any borrowings. If the full 
amount were borrowed from these banks, the ef- 
fective interest cost to |&M would be approximately 
1.6% above a prime commercial rate of 6%%, or 
about 7.81%. |!&M will also file with the Commission, 
by posteffective amendment, lists of other banks 
not previously identified in filings with the commission 
in this proceeding to which it proposes to issue and 
sell notes, and no such notes will be issued and sold 
to such banks not previously identified prior to the 
issuance of a Supplemental Order by the Commission 
in connection therewith. Such post-effective amend- 
ments will also indicate the compensating balances, 
if any, required to be maintained in connection with 
such borrowings and the effective annual cost of the 
borrowings. 


1I&M also proposes to issue commercial paper in the 
form of promissory notes in denominations of not 
less than $50,000 nor more than $5,000,000, which 
will be of varying maturities, with no maturity more 
than 2/70 days after the date of issue and none will 
be prepayable prior to maturity. The commercial paper 


notes will be sold directly by I&M to Lehman 
Commercial Paper Incorporated (the ‘‘dealer’’) at a 
discount rate not in excess of the discount rate per 
annum prevailing at the time of issuance for com- 
mercial paper of comparable quality and maturity. No 
commercial paper notes will be issued having a 
maturity of more than 90 days if such commercial 
paper notes would have an effective interest cost 
which exceeds the effective interest cost at which 
1&M could borrow from banks. The dealer will 
reoffer the commercial paper notes to not more than 
200 of the dealer's customers identified and desig- 
nated in a nonpublic list prepared by the dealer in 
advance, at a discount rate of 1/8 of 1% per annum 
less than the discount rate to I&M. It is expected 
that such customers of the dealer will hold the com- 
mercial paper prior to maturity, but, if any such 
customer wishes to resell such commercial paper 
prior to maturity, the dealer, pursuant to a verbal 
repurchase agreement, will repurchase such com- 
mercial paper sold by it and reoffer it to other 
customers on its nonpublic list. 





l@M also proposes to issue and sell its demand 
notes to the trust departments of Fort Wayne National 
Bank, Fort Wayne, Indiana and Lincoln National 
Bank, Fort Wayne, Indiana, in the maximum amounts 
of $5,000,000 and 10,000,000, respectively. It is 
stated that the bank trust departments have a flow of 
funds, as fiduciaries for various accounts, which 
would be available for investment in such demand 
notes. These demand notes will be in the form of 
promissory notes in denominations of not less than 
$1,000 bearing an interest rate equivalent to the 
highest rate paid daily by General Motors Acceptance 
Corporation on its commercial paper with a maturity 
of less than 180 days. Notes issued from January 1 
to June 30 will mature July 1 of the same year. 
The bank trust departments will have the right to 
demand payment at any time and I&M will have the 
right to repay at any time without penalty, all or part 
of the principal amount of such notes outstanding. 


On January 13, 1977, the highest rate paid by 
General Motors Acceptance Corporation on its com- 
mercial paper with a maturity of less than 180 days 
was 4-5/8%. This rate was approximately 1%% less 
than the rate at which I&M was then able to issue 
commercial paper of comparable maturities and ap- 
proximately 3% below the effective rate for bank 
borrowings based on a prime rate of 6%% and 
compensating balances of 15% and 20%. It is stated 
that based on past experiences, the rate on these 
demand notes will consistently be lower than the 
comparable rates for commercial paper and bank 
borrowings including the effect of compensating 
balances. 


The proceeds from the issue and sale of the notes 
will be used by |&M to reimburse its treasury for 
past expenditures made in connection with its con- 
struction program and to pay part of the cost of its 
future construction program. Such _ construction 
expenditures for the year 1977 are estimated at 
approximately $140,000,000, exclusive of the cost of 
the construction program of |&M’s subsidiary, Indiana 
& Michigan Power Company. The estimate of this 
subsidiary’s construction expenditures for the year 
1977 is approximately $85,000,000. 


|I&M requests and claims exception from the com- 
petitive bidding requirements of Rule 50 for the pro- 
posed issuance of notes to banks and demand notes 
to bank departments pursuant to paragraph (a)(2) 
thereof. Additionally, |&@M requests exception from 
the competitive bidding requirements of Rule 50 for 
the proposed issue and sale of its commercial paper 
pursuant to paragraph (a)(5) thereof on the grounds 
that it is not practicable to invite competitive bids 
for commercial paper and that current rates for com- 
mercial paper of prime borrowers such as I&M are 
published daily in financial publications. 


No fees and expenses are expected to be incurred 
in connection with the proposed transactions. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective 
amendments to the application has been given in the 
manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19856), and no hearing has been 
requested of or ordereci by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are ssatisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application, as_ further 
amended by said post-effective amendments, be 
granted: 


IT IS ORDERED, pursuarit to the applicable pro- 
visions of the Act and rules thereunder, that said 
application, as further amended by said _ post- 
effective amendments, be, .and it hereby is, granted 
effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24: promulgated under the 
Act, except that certificates thereunder shall be 
filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19899/February 23, 1977 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44702 


(70-6924) 


ORDER AUTHORIZING PROPOS3ED CHARTER 
AMENDMENTS TO CANCEL AUTHORIZED BUT 
UNISSUED $100 PAR PREFERRED AND TO CREATE 
$25 PAR PREFERRED AND OTHIER $100 PAR 
PREFERRED 


Ohio Power company (‘Ohio’), an electric utility 


subsidiary company of American Electric Power Com- 
pany, Inc., a registered holding company, has filed a 
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declaration, and amendments thereto, with this 
Commission pursuant to Sections 6(a), 7 and 12(e) of 
the Public Utility Holding Company Act of 1935 
(‘‘Act’’), and Rules 62 and 65 promulgated thereunder 
regarding the following proposed transactions. 


Ohio proposes to amend its Avrticles of Incorporation 
(‘‘Charter’’) to create authority for Ohio to issue 
4,000,000 shares of its Cumulative Preferred Stock 
with a par value of $25 per share (‘$25 non-voting 
preferred’) and 1,000,000 shares of its Cumulative 
Preferred Stock with a par ‘value of $100 per share 
(‘$100 non-voting preferredi’’) (the $25 non-voting 
preferred and the $100 non-voting preferred, col- 
lectively ‘‘the new preferreds’’). Ohio's Charter 
presently authorizes Ohio to issue 4,200,000 shares of 
cumulative preferred stock with $100 par value (‘$100 
voting preferred’), of which 1,437,597, shares remain 
unissued to date. Ohio profs0ses to amend its Charter 
to cancel the unissued $100 voting preferred. Ohio 
states that a market for preferred stock priced at 
less than $100 per sharia recently has developed. 
Consequently, Ohio states it believes that its ability to 
sell preferred stock on favorable terms will be 
strengthened by the cre:ation of authority to issue 
additional shares of preferred stock with a par value of 
$25 per share. Additional ly, Ohio states that it may be 
advantageous to sell shiares of $100 par value pre- 
ferred in the future, blut that it would not be ap- 
propriate for Ohio to issue both voting and non- 
voting shares. 


The $100 voting prefeirred presently outstanding and 
the new preferreds vwvill be of equal rank and will 
confer equal rights uf»on the holders thereof, except 
as to the par value per share of the $25 non-voting 
preferred, the numbe:r of votes per share, and per- 
missible variations am.ong the series thereof as detailed 
below. Unlike the fiolders of the $100 voting pre- 
ferred, who are entitled to vote for the election of 
directors of Ohio arid upon all matters submitted to 
the shareholders of Ohio, the holders of the new 
preferreds would not be entitled to vote, except in 
proceedings as to w/hicti their vote is required by Ohio 
law and in the case of certain other events specified 
in the Charter, as amended. Whenever the holders 
of the new prefer'reds would be so entitled to vote, 
they will vote as a single class with the holders of 
the $100 voting preferred, but the holders of the 
$25 non-voting preferred will have Y% vote per share. 
Ohio’s Board of Directors, without action by the 
shareholders, will be authorized to issue series of the 
new preferreds and to fix the dividend rate, liquida- 
tion prices, redemption terms and prices and sinking 
fund provisions, if any, for such series, as it is 
currently empowe:red to do with respect to the author- 
ized and unissued $100 voting preferred. 


The proposed amendments also. will 


amend _ that 


1846/SEC DOCKET 


portion of the Charter which permits Ohio to issue 
stock authorized by the shareholders which ranks 
prior to or on a parity with the $100 voting pre- 
ferred only within a period of 180 days after the 
shareholders’ meeting at which consent to the 
issuance of the stock is given. It is not intended or 
expected that all, or even a major part, of the new 
preferred will be issued within 180 days of the pro- 
posed special meeting. The amendment would 
eliminate any time limit on the issuance of the new 
preferreds or other stock ranking on a parity with 
the $100 voting preferred or new preferreds or other 
stock ranking on a parity with the $100 voting 
preferred or new preferreds, but would retain a time 
limit with respect to any stock ranking prior to 
either of these classes of cumulative preferred stock. 
Additionally, a proposed amendment as to notices 
of redemption of the cumulative preferred stock would 
substitute publication thereof in general circulation 
newspapers in Canton, Ohio, (Ohio's present principal 
office place) for publication in Newark, Ohio (Ohio's 
former principal office place). 


By order dated January 19, 1977 (HCAR No. 19854), 
Ohio was authorized to solicit proxies from _ its 
common stockholder and the holders of its $100 
voting preferred stock to be used at a special meeting 
of the common and preferred stockholders to be held 
on March 3, 1977. Holders of the Ohio preferred 
stock will be asked to approve the Ohio Charter 
amendments. Such approval requires the affirmative 
vote of more than two-thirds of the outstanding 
shares of common stock and outstanding $100 voting 
preferred shares, voting together, and the affirmative 
vote of the holders of more than two-thirds of the 
outstanding $100 voting preferred shares, voting 
separately as a class. AEP, owner of all of Ohio’s 
common stock, has indicated that it intends to vote 
all of such shares in favor of the Charter amend- 
ments. 


No state commision and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. Fees and expenses to be 
incurred in connection with the proposed transactions 
are estimated at $79,000, including legal fees of 
$3,500. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 24 promul- 
gated under the Act (HCAR No. 19854), and no hear- 
ing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the records, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as 
amended, be permitted to become effective: 





IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declara- 
tion, aS amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19900/February 23, 1977 
In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 35291 


(70-5949) 
ORDER AUTHORIZING 


AGREEMENT TO 
TROL FACILITIES 


INSTALLMENT SALE 
FINANCE POLLUTION CON- 


Alabama Power Company (‘‘Alabama’’), an electric 
utility subsidiary company of The Southern Company, 
a registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 9(a) and 12(d) of the Public 
Utility Holding Company Act of 1935 (’’Act'’) desig- 
nating the Act and Rule 44(b)(3) promulgated there 
under as applicable to the following proposed trans- 
action. 


Alabama states that in order to comply with pre- 
scribed air and water quality control standards of the 
State of Alabama it has been and will be necessary 
to construct certain pollution control facilities. The 
filing relates to Alabama's proposal for its disposition 
and acquisition of the pollution control facilities for 
use in connection with its Miller Steam Plant (the 
Plant’’) located in Jefferson County, Alabama. By 
agreement dated September 4, 1972, and supplement 
thereto dated July 17, 1975, between The Industrial 
Development Board of the Town of West Jefferson, 
Alabama (the ‘‘Board’’) and Alabama, the Board will 
issue its pollution control revenue bonds for paying 
the cost of the construction and equipping of the 
pollution control facilities at the Plant (the ‘’Project’’) 


Alabama proposes to enter into an Installment Sale 


Agreement (‘‘Agreement’’) with the Board which will 
provide for the acquisition and completion of the 
Project by the Board and the issuance by the Board 
of its pollution control revenue bonds (the 
“Revenue Bonds’’) in a principal amount estimated 
not to exceed $40,000,000 to cover a portion of the 
cost of construction of the Project. The proceeds of 
the sale of the Revenue Bonds will be deposited by 
the Board with the trustee (‘‘Revenue Trustee’’) under 
an indenture (‘Revenue Indenture’) to be entered into 
between the Board and the Revenue Trustee pursuant 
to which the Revenue Bonds are to be issued and 
secured. Such proceeds will be applied to payment of 
the cost of construction of the Project. The Agree- 
ment also will provide for the sale of the Project to 
Alabama, the payment by Alabama of the purchase 
price for the Project in semi-annual installments 
over a term of years, and the assignment to the 
Revenue Trustee of the Board's interest in, and of the 
moneys receivable by the Board under the Agreement. 
The Agreement will provide that the purchase price 
for the Project, including interest thereon, payable 
by Alabama will be such amount as shall be sufficient 
to pay the principal and premium (if any) and interest 
on the Revenue Bonds as the same become due and 
payable. The Agreement will also obligate Alabama to 
pay the fees and charges of the Revenue Trustee. 
To secure its obligations under the Agreement, 
Alabama proposes to grant to the Board a security 
interest in the Project subordinate to the lien of the 
Indenture dated as of January 1, 1942, between 
Alabama and Chemical Bank, as Trustee, as supple- 
mented and amended, such subordinated security 
interest to be assigned by the Board to the Revenue 
Trustee along with the assignment by the Board of its 
other interests under the Agreement. 


The Agreement will provide that Alabama may at any 
time prepay the purchase price for the Project, in- 
cluding interest thereon, in whole or in part (at 
the option of Alabama), such payment to be suf- 
ficient to redeem or purchase the outstanding 
Revenue Bonds in the manner and to the extent 
provided in the Revenue Indenture, including applic- 
able premiums which will be 3% of the principal 
amount in the eleventh year and which will reduce 
by % of 1% annually thereafter. 


The Agreement will also provide that Alabama may 
prepay the purchase price for the Project, including 
interest thereon, in whole at the option of Alabama in 
certain cases of undue burdens or excessive liabilities 
imposed with respect to the Project, its destruction 
or damage beyond practicable or desirable repairability 
and condemnation or taking by eminent domain, or 
if operation of the Plant is enjoined and Alabama 
determines to discontinue operation thereof, such re- 
demptions to be at the principal amount plus accrued 
interest, but without premium. 
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In order to comply with the applicable laws of the 
State of Alabama it will be necessary for Alabama to 
convey to the Board such portions of the Project as 
are now owned by Alabama (‘Existing Facilities’’) 
subject to said Indenture between Alabama and 
Chemical Bank. Under the Agreement, Alabama will 
receive, out of the proceeds of the Revenue Bonds, 
an amount equal to Alabama’s original cost for the 
existing facilities, including amounts advanced by 
Alabama to the Board on account of any cost of 
construction. The existing facilities will thereupon 
become a part of the Project which is to be com- 
pleted by the Board and which Alabama proposes to 
purchase as provided in the Agreement. 


The Board has entered into an arrangement with a 
group of underwriters for the sale of $40,000,000 
principal amount of the Revenue bonds maturing 
February 1, 2007. The arrangement provides for an 
interest rate of 7.20% per annum and results in an 
effective interest cost to the Board of 7.38% per 
annum. Such arrangement also provides for a sinking 
fund for the Revenue Bonds which will begin in 1993 
and is designed to retire $10,000,000 of the principal 
amount of such Revenue Bonds prior to maturity. 


It is found that, under current conditions, the ef- 
fective interest rate to be borne by Alabama through 
its installment payment obligations to be undertaken 
by Alabama in connection with the proposed transac- 
tion are reasonable and that all the requirements of 
the Act and the rules thereunder are satisfied in 
connection with the issuance of Revenue Bonds by 
the Board. 


The fees and expenses estimated to be incurred in 
connection with this transaction will be $57,000, 
including legal counsel fees of $40,000 and ac- 
countant fees of $6,000. 


The Alabama Public Service Commission has ap- 
proved the issuance of the pollution control obliga- 
tions under the Agreement by Alabama. No other 
State commission or Federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 pro- 
mulgated under the Act (HCAR No. 19857), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said declaration, 
as amended, be permitted to become effective: 
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IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate 
Regu:ation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 19901/February 23, 1977 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


GULF POWER COMPANY 
Pensacola, Florida 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


MISSISSIPPI POWER COMPANY 
Gulfport, Mississippi 


(70-5958) 


ORDER AUTHORIZING ISSUANCE OF FIRST MORT- 
GAGE BONDS FOR SINKING FUND PURPOSES; 
RESERVATION OF JURISDICTION OVER CERTAIN 
TRANSACTIONS 


Alabama Power Company (’’Alabama’’), Gulf Power 
Company (‘Gulf’), Georgia Power Company 
(‘Georgia’), and Mississippi Power Company 
(‘Mississippi’), all of which are public-utility sub- 
sidiaries of The Southern Company, a registered 
holding company, have filed a declaration and an 
amendment thereto with this Commission pursuant to 
Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 ("Act’’) and Rule 50(a)(5) 
promulgated thereunder as applicable to the following 
proposed transactions. 


Alabama, Georgia, Gulf and Mississippi propose to 
issue their respective First Mortgage Bonds (‘‘Sinking 
Fund Bonds’’) and to surrender such Sinking Fund 
Bonds to the trustees under their respective !n- 
dentures for the purpose of satisfying the sinking 





fund (improvement fund, in the case of Alabama) 
requirements thereunder for 1977. The amounts and 
series of Sinking fund Bonds are proposed to be 
issued as follows: 


Name of 

Company Amount Series 
Alabama $13,238,000 
Georgia 19,970,000 
Gulf 2,146,000 
Mississippi 2,324,000 


3-1/2% Series due 1985 
2-7/8% Series due 1980 
3-1/4% Series due 1984 
2-3/4% Series due 1980 


The Sinking Fund Bonds are to be issued on the 
basis of unfunded net property additions, thus making 
available for construction purposes cash which would 
otherwise be needed to satisfy the sinking fund 
requirements or to purchase bonds to be used for 
such purpose. If at the time necessary to satisfy the 
sinking fund requirement, Alabama is unable to issue 
additional bonds for that purpose as a result of its 
inability to meet earnings coverage requirements 
established by its Indenture, it will be necessary for 
Alabama to satisfy such requirement by depositing 
cash with its trustee. It is stated that the delivery of 
the Sinking Fund Bonds is exempt from the com- 
petitive bidding requirements of Rule 50 by reason of 
clause (a)(5) thereof inasmuch as such Bonds will not 
constitute obligations of the companies for the pay- 
ment of money. 


The Alabama Public Service Commission has author- 
ized the issuance of the bonds by Alabama. The 
Georgia Public Service Commission and the Florida 
Public Service Commission have jurisdiction over the 
issuance of the Sinking fund Bonds by Georgia and 
Gulf, respectively. It is stated that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


The declaration is incomplete with respect to the 
issuance of Sinking Fund Bonds by Georgia and Gulf. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19860), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
with respect to the issuance of Sinking Fund Bonds 
by Alabama and Mississippi and that no adverse 
findings are necessary with respect to those transac- 
tions; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said declaration, as amended, be permitted to become 
effective with respect to the issuance of Sinking fund 
Bonds by Alabama and Mississippi: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith with respect to the 
issuance of Sinking Fund Bonds by Alabama and 
Mississippi, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed issuance of 
Sinking Fund Bonds by Georgia and Gulf pending 
completion of the record with respect to those 
transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 19902/February 24, 1977 
In the Matter of 


CEDAR COAL COMPANY 
1220 Charleston National Plaza 
Charleston, West Virginia 25301 


(70-5954) 


NOTICE OF PROPOSED BANK BORROWING BY 
SUBSIDIARY COAL COMPANY 


NOTICE IS HEREBY GIVEN that Cedar Coal 
Company (‘Cedar’), a coal company subsidiary of 
Appalachian Power Company (’’Appalachian’’), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company has 
filed a declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 
(‘Act’), designating Sections 6 and 7 of the Act 
as applicable to the following proposed transactions. 
All interested persons are referred to the declaration, 
which is surnmarized below, for a complete statement 
of the proposed transaction. 


Cedar is engaged in the mining, delivery and sale of 
coal to Appalachian. Cedar does not own coal 
properties, but Cedar holds leases on approximately 
24,931 acres of land in West Virginia estimated to 
contain 76 million tons of recoverable coal. Cedar’s 
current mining capacity is stated to be 2 million tons 
of coal per year. 
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It is planned to expand the mining capacity of Cedar 
to approximately 4 million tons per year by 1979 at a 
cost of approximately $50,000,000. The bulk of 
Cedar’s coal production is expected to be used by the 
John E. Amos plant (owned jointly by Appalachian 
and its affiliate, Ohio Power Company). Expansion 
plans for Cedar include the development of a 1,000 
ton per hour coal preparation plant, coal handling 
facilities and railroad loadout, all presently under 
construction (the ‘‘White Oak preparation plant’). 
The cost of the White Oak preparation plant is 
currently estimated to be approximately $16,000,000. 


It is proposed that Cedar raise the funds required to 
assist in financing the White Oak preparation plant 
through short-term bank borrowings. Cedar proposes 
to enter into a Credit Agreement (‘‘agreement’’) with 
Irving Trust Company (“Irving Trust’) pursuant to 
which Cedar may borrow an aggregate principal 
amount not to exceed $18,000,000 outstanding at any 
one time. The borrowings are to be evidenced by a 
note (‘‘note’’) issued by Cedar to Irving Trust from 
time to time. Compensating balances are required in 
the amount of 10% of the amount of the bank line 
made available by Irving Trust, together with ad- 
ditional compensating balances in the amount of 10% 
of the amount of any borrowings. Assuming the full 
$18,000,000 were borrowed and a prime rate of 
6%%, the effective cost of borrowings under the 
agreement would be approximately 7.8%. 


Borrowings on the note will be due and payable in 
installments, with 50% of the outstanding balance 
of any borrowings being payable on November 30, 
1977, and the remainder being payable on December 
30, 1977. The note will be prepayable by Cedar 
at any time without premium or penalty. In the event 
a certain coal supply agreement between Cedar and 
Appalachian shall cease to be fully enforceable by 
Cedar in accordance with its terms, or in the event a 
regulatory body initiates proceedings directed at the 
termination of that coal supply agreement, Cedar 
must prepay the note in full within 90 days. 


Borrowings pursuant to the agreement are to be made 
in contemplation of a_ sale-leaseback transaction 
involving the White Oak preparation plant (said 
transaction to be the subject of a further application 
to this Commission). It is proposed to retire the 
borrowings from Irving Trust under the agreement 
with the proceeds of the sale and leaseback transac- 
tion. If the sale-leaseback transaction does not occur 
the borrowings might be repaid with the proceeds of 
cash capital contributions contemplated to be made 
by Appalachian. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transaction. Fees and expenses to be incurred 
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in connection with the proposed transaction are 
estimated at $3,000, including legal fees not to exceed 
$1,000. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 22, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address and 
proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the declara- 
tion, as filed, or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Comission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 455/February 24, 1977 


The Securities and Exchange Commission has issued 
a notice giving interested persons until March 14, 
1977 to request a hearing on an application by The 
Standard Oil Company (an Ohio corporation) (the 
Applicant’) pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act of 1939 declaring that the 
trusteeship of Morgan Guaranty Trust Company of 
New York (‘‘Morgan Guaranty’’) under three inden- 
tures with the Applicant and an indenture with 
Sohio/BP Trans Alaska Pipeline Finance Inc. (which 
name has since been changed to Sohio/BP Trans 





Alaska Pipeline Capital Inc.), a Delaware corporation, 
is not so likely to involve a material conflict of 
interest as to make it necessary to disqualify Morgan 
Guaranty from acting as trustee. 





Trust Indenture Act of 1939 
Release No. 456/February 24, 1977 


The Securities and Exchange Commission has 
issued a notice giving interested persons until March 
25, 1977 to request a hearing on an application by 
the Standard Oil Company (an Ohio corporation) (the 
“Applicant’’) pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act of 1939 declaring that the 
trusteeship of Manufacturers Hanover Trust Com- 
pany under four indentures with the Applicant and 
two indentures with the Delaware County Industrial 
Development Authority, Pennsylvania, is not so likely 
to involve a material conflict of interest as to make it 
necessary to disqualify Manufacturers Hanover Trust 
Company from acting as trustee under any of the 
indentures. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9651/February 18, 1977 


In the Matter of 


SAN LUIS MINING COMPANY 
800 Hearst Building 

Market at Third Street 

San Francisco, California 94103 


(812-3995) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 3(b)(2) OF THE ACT 
DECLARING THAT COMPANY IS NOT AN INVEST- 
MENT COMPANY OR, ALTERNATIVELY, FOR 
ORDER PURSUANT TO SECTION 6(c) EXEMPTING 
COMPANY FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that San Luis Mining 
Company (’’Applicant’’), a California corporation, has 
filed an application pursuant to Section 3(b)(2) of the 
Investment Company Act of 1940 (‘‘Act’’), for an 
order of the Commission declaring that Applicant is 


primarily engaged in a business other than that of 
investing, reinvesting, owning, holding or trading in 
securities or, alternatively, for an order pursuant to 
Section 6(c) of the Act exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


Section 3(a)(3) of the Act defines an investment 
company as any issuer which is engaged, or pro- 
poses to engage, in the business of investing, re- 
investing, Owning, holding, or trading in securities, 
and owns or proposes to acquire investment secur- 
ities having a value exceeding 40 per centum of the 
value of such issuer’s total assets (exclusive of 
Government securities and cash items) on an un- 
consolidated basis. 


Applicant owns investment securities (as that term is 
defined in Section 3(a)(3) of the Act) having a market 
value exceeding 40% of the value of its total assets 
(excluding cash items and Government securities) and, 
therefore, may be deemed an investment company 
within the definition set forth in Section 3(a)(3) of the 
Act. 


Section 3(b)(2) of the Act excepts from the definition 
of an investment company in Section 3(a)(3) of the 


Act any issuer which the Commission finds and by 
order declares to be primarily engaged in a business 
or businesses other than that of investing, reinvesting, 
owning, holding, or trading in securities, either directly 
or (a) through majority-owned subsidiaries or (b) 
through controlled companies conducting similar types 
of businesses. 


Applicant submits that it is entitled to an order of 
exemption under Section 3(b)(2) of the Act be- 
cause it is primarily engaged in the mining business. 
Applicant states that it has engaged primarily and 
continuously in the mining business either directly 
aS an operator or directly through a controlled 
subsidiary from its incorporation to the present time; 
that it has consistently represented itself to its share- 
holders and others as basically a mining company; 
that its officers and directors devote the major portion 
of their time to the business of mining, the search 
for new opportunities in the natural resources field, 
and proposals to develop a valuable tract of ocean 
front property in Mexico; and that Applicant's assets 
and income reflects these factors. 


Applicant was incorporated in California in 1891 to 
develop and operate a gold and silver mine in the 
State of Durango, Mexico. In 1941, Applicant trans- 
ferred the mining claims to a _ wholly-owned 
Mexican subsidiary and continued direct operation of 
the mine until 1961. In that year the Mexican govern- 
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ment enacted legislation designed to transfer majority 
ownership of mining interests in Mexico to Mexican 
nationals. Applicant formed a new wholly-owned 
Mexican subsidiary, Minas de San Luis, S.A. 
(‘‘Minas’’), and transferred the assets owned by it 
which were used in operating the mine to Minas. 
Applicant sold 51% of the outstanding stock of Minas 
to a consortium of Mexican nationals in 1961. 
Applicant represents that it continues to hold the 
remaining 49% of Minas’ outstanding stock and to 
exercise a controlling influence over Minas through 
common officers and directors, close working re- 
lationships and its large ownership interest. 


In addition to Minas, Applicant owns a large parcel of 
undeveloped real property in Mexico through another 
wholly-owned subsidiary, Cerritos del Mar, S.A. The 
tract, which includes more than 6,800 of ocean 
frontage, has material unrealized value, and Appli- 
cant’s management has devoted substantial time and 
effort over the last several years exploring various 
development proposals. Applicant owns interests in a 
number of other domestic and foreign subsidiaries, 
most of which are either wholly or majority owned 
but of relatively modest value. 


Prior to 1973 Applicant also held large majority inter- 
ests in three Mexican cement companies. However, 
because the Mexican government enacted legislation 
in the early 1970's extending the concept of 
““Mexicanization’’ from mining to. other basic 
industries, including the cement industry, Applicant 
sold its stock in the cement companies in August 
1973. 


Applicant states that the ‘’Mexicanization’’ movement 
in Mexico has forced Applicant - particularly since 
sale of the cement companies in 1973 - into a 
transitional period. Applicant's management is still 
closely connected with Minas’ operations and the 
mine. But Applicant's officers and directors are also 
heavily involved in exploring proposals to develop the 
Cerritos property and in analyzing prospective acquisi- 
tions and other ventures in the natural resources 
field. Pending decisions in those areas, Applicant 
has kept most of its free cash in short term money 
market instruments, except for some preferred stocks. 


Applicant’s stock is not listed on an exchange and 
is not required to be registered under the Securities 
Exchange Act of 1934. At the time of filing its 
application, Applicant had 114 stockholders. Its stock 
is seldom traded. Most of Applicant's stockholders 
have held their shares for a long time or have received 
them by donative succession from prior owners who 
held them for a long time. 


Applicant states that it has always represented pri- 
marily a mining company to its shareholders. It is 
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asserted that management also stresses other areas of 
management concentration in its comrnunications with 
shareholders, such as its efforts to develop the 
Cerritos real property and its search for new oppor- 
tunities in the natural resources field, and they are 
covered by the president in his report to the share- 
holders at the annual meeting. Due to the fact 
Applicant has kept its free cash in short term money 
market instruments, it is stated that Applicant's 
investment of cash is rarely a subject for communica- 
tion with the shareholders. Applicant states it is 
holding its cash for acquisitions or investment in new 
ventures involving natural resources and has con- 
sistently so represented the purpose for the cash 
holdings to its shareholders. 


Applicant represents that, based upon the numerical 
test established by Section 3(a)(3) of the Act, it 
appears to hold investment securities amounting to 
50.35%: of its total assets excluding Government 
securities and cash items on an unconsolidated basis. 
On the basis of fair values assigned by the Ap- 
plicant’s board of directors as of June 30, 1976, 
the asset computations used in deriving the foregoing 
ratio are set forth in Schedule | below: 


Schedule | 


Total Assets $21,563,512 


Deduct 


Cash $ 

Short term money market 
instruments w/accrued 
interest 


68,662 


8,389,408 8,458,070 


Adjusted Assets: $13,105,442 


Investment securities: 


Marketable equity securities 

Minas de San Luis, S.A. 

Notes receivable (Minas) 

Banco Occidental de Mexico, S.A. 


$2,087,391 
3,400,000 
711,554 
400,000 


Total: 


$6,598,945 


Ratio: 50.35%. 


Applicant represents that based on Schedule |, ex- 
clusive of its Minas securities, Applicant's holdings 
of investment securities are reduced to an aggregate 
value of $2,487,391, which would represent only 
18.98% of Applicant's adjusted total assets. 


Applicant states that it considers its holdings of short 
term money market instruments the same as cash and 
has, therefore, not characterized those holdings as 
investment securities in the foregoing asset ratios. 
Even if those assets were characterized as _ invest- 
ment securities, Applicant's ratio of investment 





securities (excluding its Minas securities) 
adjusted assets is represented to be 50.6%. 


to total 


Applicant further represents that in recent years its 
equity in Minas’ earnings before taxes, its interest 
income from Minas and other consolidated sub- 
sidiaries, and its consolidated income (through 
1973 and before taxes) from the cement group and 
Fluoresqueda, S.A., both majority owned subsidiaries 
which have been disposed of by sale and liquidation, 
respectively, make up in the aggregate for each year a 
large majority of Applicant's income. 


As an alternative to the Commission’s issuance of an 
order pursuant to Section 3(b)(2) of the Act, Ap- 
plicant requests that the Commission issues an 
appropriate order under Section 6(c) of the Act 
which provides, in pertinent part, that the Commis- 
sion upon application may conditionally or un- 
conditionally exempt any person from any provision or 
provisions of the Act, if and to the extent that such 
exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and with the purposes fairly intended by the 
policy and provisions of the Act, 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than March 15, 1977 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 
with the request. As provided in Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing on request or upon tne 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9652/February 23, 1977 


In the Matter of 


JOHN HANCOCK INVESTORS, INC. 
200 Berkeley Street 
Boston, Massachusetts 02117 


(812-4058) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 12(d)(3) OF THE ACT. 


On January 24, 1977, a notice was issued (Invest- 
ment Company Act Release No. 9618) of an applica- 
tion filed on December 1, 1976, and an amendment 
thereto on January 12, 1977, by John Hancock 
Investors, Inc. (‘‘Applicant’’), a closed-end investment 
company registered under the Investment Company 
Act of 1940 (‘‘Act’’), pursuant to Section 6(c) of the 
Act, for an order of the Commission exempting 
Applicant’s holding of securities of Geneve Corpora- 
tion from the provisions of Section 12(d)(3) of the Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order disposing 


of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemption is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 12(d)(3) of the Act, to the extent requested, 
be, and hereby is granted, effective forthwith subject 
to the condition that Applicant will continue its efforts 
to find a purchaser for the securities of Geneve 
Corporation willing to pay a price considered to be 
fair by Applicant for them. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9653/February 23, 1977 


In the Matter of 


ADMIRALTY INVESTMENT PLANS FOR THE 
ACCUMULATION OF SHARES OF ADMIRALTY 
FUND INSURANCE SERIES 

ADMIRALTY INVESTMENT PLANS FOR THE 
ACCUMULATION OF SHARES OF ADMIRALTY 
FUND GROWTH SERIES 

CAPITAL ACCUMULATION PROGRAM OF 
SHARES OF OPPENHEIMER A.I.M. FUND 

OPPENHEIMER A.1I.M. FUND, INC. 

OPPENHEIMER MANAGEMENT CORPORATION 

One New York Plaza 

New York, New York 10004 


and 


BANK OF CALIFORNIA 
400 California Street 
San Francisco, California 94104 


(812-3982) 


ORDER PURSUANT TO SECTIONS 6(c) AND 11(a) 
FOR APPROVAL OF OFFER OF EXCHANGE AND 
FOR EXEMPTION FROM PROVISIONS OF SEC- 
TIONS 22(d), 27(d), 27(e), and 27(f) 


Admiralty Investment Plans for the Accumulation of 
Shares of Admiralty Fund Insurance Series, Admiralty 
Investment Plans for the Accumulation of Shares of 
Admiralty Fund Growth Series (collectively referred 
to herein as ‘’Admiralty Plans’) and _ Capital 
Accumulation Program of Shares of Oppenheimer 
A.|.M. Fund (““AIMCAP"’), each of which is registered 
as a unit investment trust under the Investment 
Company Act of 1940 (the ‘‘Act’’); Oppenheimer 
A.|.M. Fund, Inc., which is registered under the 
Act aS an open-end management investment com- 
pany; Oppenheimer Management Corporation, indi- 
vidually and as the depositor of AIMCAP; and the 
Bank of California, N.A. have filed an application 
pursuant to Sections 6(c) and 11(a) of the Act for 
an order approving an offer of exchange to be made 
by AIMCAP to the planholders of the Admiralty 
Plans and exempting applicants and certain trans- 
actions from the provisions of Sections 22(d), 27(d), 
27(e) and 27(f) of the Act. 


On January 28, 1977, a notice was issued (Invest- 
ment Company Act Release No. 9621) of the filing of 
the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the Com- 
mission has not ordered a hearing. 
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The matter has been considered, and it is found 
that is is appropriate in the public interest and con- 
sistent with the protection of investors and the 
purposes fairly intended by the policy and purposes of 
the Act to grant the application. Accordingly, 


IT 1S ORDERED, pursuant to Section 11 of the Act, 
that the proposed offer of exchange be approved. 


IT 1S FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the request for exemption from 
Sections 22(d), 27(d), 27(e) and 27(f) of the Act be, 
and hereby is, granted. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9654/February 24, 1977 


In the Matter of 


COLONIAL CONVERTIBLE & SENIOR 
SECURITIES, INC. 

COLONIAL GROWTH SHARES, INC. 

THE COLONIAL FUND, INC. 

COLONIAL INCOME FUND, INC. 


and 


COLONIAL MANAGEMENT ASSOCIATES, INC. 
75 Federal Street 
Boston, Massachusetts 02110 


(812-4034) 


GRDER GRANTING AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT AND PUR- 
SUANT TO SECTION 11(a) TO PERMIT AN OFFER 
OF EXCHANGE 


On January 24, 1977, a notice was issued (Investment 
Company Act Release No. 9617) of an application 
fied on October 4, 1976, by Colonial Convertible 
& Senior Securities, Inc., Colonial Growth Shares, 
Inc., The Colonial Fund, Inc. and Colonial Income 
Fund, Inc. (the ‘‘Colonial Funds’’), each of which 
is registered as an open-end, diversified investment 





® company under the Investment Company Act of 
1940 (“‘Act’’), and Colonial Management Associates, 
Inc., the investment adviser and principal under- 
writer for each of the Colonial Funds, (collectively 
referred to as ‘‘Applicants’’), for an order of the 
Commission (1) pursuant to Section 11(a) of the Act 
to permit each of the Colonial Funds to offer its 
shares for shares of Standard & Poor’s/Inter- 
Capital Liquid Asset Fund, Inc. upon the payment 
of a $5 exchange fee and (2) pursuant to Section 
6(c) of the Act to exempt Applicants from the 
provisions of Section 22(d) of the Act and the rules 
thereunder to the extent necessary to permit such an 
@ Offer of exchange. 


The notice gave interested persons an opportunity to 

request a hearing and stated that an order disposing 

of the application would be issued as of course 

unless a hearing should be ordered. No request for a 

hearing has been filed and the Commission has not 
@ ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemption is necessary 
Or appropriate in the public interest and consistent 
with the protection of investors and the purposes 

® fairly intended by the policy and provisions of the Act. 
Accordingly, 


@: IS ORDERED, pursuant to Section 11(a) of the 


Act, that the proposed offer of exchange is hereby 
approved, and; 


* IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that Applicants, with regard to the 
exchange offer set forth in the application, are 
hereby exempted from the provisions of Section 
22(d) of the Act and the rules thereunder, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
i Release No. 571/February 22, 1977 


Administrative Proceeding File No. 3-5174 
e 


In the Matter of 


DOW THEORY LETTERS, INC. 
La Jolla, California 


RICHARD LION RUSSELL 
La Jolla, California 


(801-3058) 


ORDER INSTITUTING PROCEEDINGS AND _ FIND- 
INGS AND ORDER OF THE COMMISSION 


The Commission deems it appropriate that proceed- 
ings be instituted with respect to Dow Theory 
Letters, Inc. (‘DTL’’) and Richard Lion Russell 
(‘Russell’) pursuant to Sections 203(e) and 203(f) 
of the Investment Advisers Act of 1940 (the ‘‘Invest- 
ment Advisers Act’’) to determine whether DTL and 
Russell have engaged in acts and practices in viola- 
tion of Section 206(2) of the Investment Advisers Act 
as indicated by the facts as set forth below. Simul- 
taneously with the institution of these proceedings, 
DTi and Russell have submitted an Offer of Settle- 
ment for the purpose of disposing of the issues 
raised in these proceedings. Under the terms of their 
Offer of Settlement, DTL and Russell, solely for the 
purpose of these proceedings, stipulate to the facts 
in Section | hereof, and, without admitting or denying 
the findings set forth herein, consent to the findings 
and order. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Otfer of 
Settlement of DTL and Russell and accordingly, 
issues this order. 


| 
FACTS 


DTL is a California corporation located in La Jolla, 
California. Russell is the president, controlling 
shareholder and manager of DTL. DTL registered with 
the Commission as an investment adviser pursuant 
to Section 203(a) of the Investment Advisers Act in 
December, 1962 and has continued that registration 
to date. DTL’s sole business is publishing and dis- 
tributing to approximately 6,000 subscribers a news- 
letter offering investment advice with regard to 
securities. 


For several years, DTL had recommended that its 
subscribers purchase and hold 30% to 50% of their 
assets in gold coins and the common stocks of 
companies engaged in gold mining. In late summer 
1974, however, Russell and DTL sold 80% of the gold 
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holdings in their accounts prior to a sell recommenda- 
tion to the subscribers and without disclosure of this 
action to the DTL subscribers. The September 27, 
1974 issue of DTL did finally recommend that DTL’s 
subscribers reduce their gold holdings. 


During the period of December 20, 1974 to March 
3, 1975, Russell recommended the purchase of 
various common stocks in the DTL_ newsletter. 
Immediately prior to the recommendation of these 
securities to subscribers, Russell purchased on behalf 
of the DTL accounts small amounts of the 15 
common. stocks subsequently recommended. On 
March 3, 1975, Russell sold those holdings, although 
no similar sell recommendation was made by DTL. 
Neither DTL nor Russell disclosed their positions or 
trades in these securities to the DTL subscribers. 


Finally, during June 1975, shares of several closed- 
end mutual funds were purchased on behalf of the 
DTL accounts shortly prior to DTL’s recommendation 
to subscribers to purchase these same mutual fund 
shares, again without disclosure to the DTL sub- 
scribers of DTL’s and Russell’s position in seven of 
these recommended funds. The DTL accounts have 
not sold the mutual fund shares. 


lI 
FINDINGS 
On the basis of facts set forth in the Order for 
Proceedings and the Offer of Settlement, it is found 


that; 


1.DUL willfully’ violated Section 206(2) of the Invest- 
ment Advisers Act. 


2. Russell willfully aided and abetted violations of 
Section 206(2) of the Investment Advisers Act. 


iI 
OTHER CIRCUMSTANCES 
In their Offer of Settlement DTL and Russell have 


requested that the Commission consider the following 
mitigating factors: 





'The term ‘‘willfully’’ as used in the order shall mean 
only that Dow Theory Letters, Inc. and Richard Lion 
Russell intentionally committed the acts which con- 
stituted the violations and not necessarily by that 
they intended to violated the law 


1856/SEC DOCKET 


(1) DTL and Russell fully cooperated with the staff 
of the Commission in connection with the investiga- 
tion preceding this proceeding; (2) neither DTL nor 
Russell had previously been the subject of dis- 
ciplinary action by the Commission; (3) any profits 
realized in connection with the transactions which 
are the subject of this proceeding were insubstantial 
and no client of DTL appears to have _ suffered 
economic loss in connection therewith; (4) DTL and 
Russell, as a showing of good faith, undertake to 
service for a period of two months all present 
subscribers at no cost to such subscribers, pursuant 
to a plan to be submitted to, and approved by, the 
Commission's staff; and (5) DTL and Russell under- 
take that they will not (i) recommend the purchase 
of a security in BTL if either or both of them has 
purchased such security for their own account within 
the preceding three months, or (li) sell any security 
for their own account if such security was previously 
recommended for purchase by DTL unless a sell 
recommendation had been made by DTL. 


IV 
ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of Dow Theory Letters, Inc. and 
Richard Lion Russell, and accordingly, IT IS 
ORDERED THAT such proceedings be, and they 
hereby are, instituted. 


IT IS FURTHER ORDERED THAT: 
(1) Dow Theory Letters, Inc. be censured; 
(2) Richard Lion Russell be censured; 


(3) Dow Theory Letters, Inc. and Richard Lion 
Russell submit to the staff of the Los Angeles 
Regional Office reports of all trades entered in 
any accounts in which they have a_ beneficial 
interest and copies of the newsletter of Dow 
Theory Letters, Inc. for a period of one year; and 


Dow Theory Letters, Inc. and Richard Lion 
Russell are barred from soliciting new clients 
for a period of one month. 


By the Commission. 


George Fitzsimmons 
Secretary 








@ ‘INVESTMENT ADVISERS ACT OF 1940 
oe” No. 572/February 22, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13286/February 22, 1977 
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Litigation 
Release No. 7787/February 22, 1977 


U.S. v. GEORGE P. SALEMO, JR., E7 AL. 
@ (E.D. PA NO. 74-714) 


David W. Marston, United States Attorney for the 
Eastern District of Pennsylvania, and Paul F. 
Leonard, Administrator of the Washington Regional 
Office of the Securities and Exchange Commission, 
S and Thomas H. Monahan, Assistant Regional 


Administrator of the Philadelphia Branch Office of the 
Qi and Exchange Commission, 


announced 
that on January 20, 1977 George P. Salemo, Jr. 
pled guilty to a 46 count criminal indictment charging 
him with violating the securities fraud and mail 
fraud statutes. 


The indictment returned by the Grand Jury on 
December 5, 1974 alleged that Salemo and Henry A. 
Lubsen violated the securities fraud and mail fraud 
statutes in connection with the offer and sale of 
“commercial notes’’ of American Food Management, 
Inc., Allentown, Pennsylvania. The indictment alleged 
that Salemo and Lubsen had induced sales of the 
“commercial notes’’ by the use of false and mis- 
leading statements relating principally to the 
financial condition of the company and the matter 
in which investors money was used by the company. 


@ On April 28, 1975, Lubsen pled no/o condentere to 
two counts of the indictment charging him with 
securities fraud and the court imposed a two year 
probation. Salemo was sentenced to two years proba- 
tion on each count, the sentences to run concurrently. 





Litigation Release No. 7788/ February 22, 1977 


@.-. v. RONALD G. RIES 


(E.D. Mo. 76-338 CR (1)) 
2 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, and Barry A. Short, United States 
Attorney for the Eastern District of Missouri, an- 
nounce that on February 11, 1977, Honorable James 
H. Meredith, Federal District Judge in St. Louis, 
Missouri, sentenced Ronald G. Ries to three years 
imprisonment. Ries, a former registered representative 
with a St. Louis, Missouri, brokerage firm had entered 
a plea of guilty to a _ 1-count indictment on 
January 28, 1977. That indictment had charged Ries 
with violating the wire fraud statute by utilizing an 
interstate telephone communication in furtherance of 
a scheme to. defraud three of his brokerage firm 
customers. 





Litigation Release No. 7789/February 22, 1977 


United States v. Urcle C. Campbell, et al. 
(District of Hawaii, Cr. 77-00141) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office and Harold M. Fong, United States Attorney 
for the District of Hawaii, jointly announced that on 
February 3, 1977 a Federal Grand Jury returned a 
22-count indictment charging sale of unregistered 
securities, fraud in the sale of securities, mail fraud 
and transportation in interstate commerce of funds 
obtained by fraud, against Urcle C. Campbell of 
Thompson Falls, Montana. Three other defendants 
were also named and charged as follows: Norman 
Normura of Thompson Falls Montana (4-counts Secur- 
ities Fraud and 1-count Mail Fraud), David Lloyd 
George of Vancouver, Washington (5-counts 
Securities Fraud, 2-counts Unregistered, 1-count 
Mail Fraud and 1-count Interstate. Transportation of 
Funds Obtained by Fraud) and Norman E. Frank of 
Honolulu, Hawaii (5-counts Securities Fraud, 3 
Unregistered, and 3 Mail Fraud). 


The indictment resulted from an investigation into 
sales by the defendants of the common stock of 
Rudolph Corporation, a Hawaii corporation, to in 
excess of 200 investors for more than $340,000. The 
alleged purpose of the corporation was to develop 
recreational land in Montana, raise Christmas trees in 
Montana for sale in Hawaii and to develop and 
operate certain gold and silver mines and other mining 
properties. The indictment charges that the de- 
fendants had obtained large quantities of Rudolph 
stock at prices substantially below the price paid by 
public investors and had resold such stock to the 
public at arbitrary prices that were unrelated to the 
performance and financial condition of the company. 
The defendants also made numerous other mis- 
representations and omissions in violation of the 
securities laws. 
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Litigation Reiease No. 7790/February 22, 1977 


SEC v. SINCERO OIL & GAS CO., ET AL 
(S.D. TEX.) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Daniel R. Kirshbaum, Assistant 
Regional Administrator of the Houston Branch 
Office, today announced that on February 15, 1977, 
a civil injunctive complaint was filed in Federal 
District Court at Houston, Texas, against Sincero 
Oil & Gas Co., Edward D. Gillett, Richard P. Klein 
and Thomas F. Sinciro, all of Houston. 


The suit seeks to enjoin the defendants from further 
violations of the registration and anti-fraud provisions 
of the federal securities laws. 


The complaint alleges that the defendants violated the 
registration and anti-fraud provisions of the federal 
securities laws in connection with the offer and sale of 
unregistered securities in the form of fractional 
undivided working interests in six oil and gas leases 
located in Cumberland County, Kentucky issued by 
Sincero Oil & Gas Co. 


The complaint further alleges that the defendants 
raised more than $261,000 from the unlawful sale of 
these securities to investors located throughout the 
United States. 


The complaint alleges the defendants utilized both 
printed sales brochures and oral sales presentations 
made during long distance telephone calls to investors 
which contained numerous misrepresentations and 
omissions of material facts including statements as to 
the background, experience and financial condition 
of the defendants, use of proceeds derived from the 
sale of these securities, the amount of return an 
investor could anticipate on his investment, and the 
nature of the field in which the defendants were 
exploring for oil and gas. 





Litigation Release No. 7791/February 22, 1977 


SEC v. Virginia Savshares, et al. 
(W.D. Va., Civil Action No. 77-0017) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced the filing of a civil 
complaint in the United States District Court for the 
Western District of Virginia, on February 9, 1977, 
against Virginia Savshares, Inc. (‘’Savshares’’), a 
Roanoke, Virginia, holding company with a savings 
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and loan association subsidiary, Bobby R. Roberts of 
Durham, North Carolina, the controlling "Roanoke 


of Savshares, and Eldridge M. Sink of Roanoke, 
Virginia, a former officer of Savshares. The complaint 
seeks to enjoin the defendants from further violations 
of the antifraud provisions of the federal securities 
laws. The complaint also seeks an order requiring 
Virginia Savshares to disclose information concerning 
its recent financial activities. 


The Honorable Glen M. Williams, United States 
District Judge, entered judgments on February 9, 
1977, against Bobby R. Roberts and Eldridge M. 
Sink permanently enjoining them from violating the 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of Savshares 
common stock or any other securities. Defendants 
Roberts and Sink consented entry of these judg- 
ments without admitting or denying the allegations 
of the complaint. 


The complaint alleges that the defendants offered and 
sold Savshares common stock pursuant to a registra- 
tion statement filed with the Commission and failed to 
disclose, among other things, over two million dollars 
in loans made to Bobby R. Roberts and his associates 
by the savings and loan association subsidiary as well 
as the existence of significant inadequacies in the loan 
approval procedures of the subsidiary. 





Litigation Release No. 7792/February 22, 1977 


U.S.A. v. ROBERT S. TRIPPET, ET AL 
[N/D Oklahoma] [76-CR-23] 


Richard M. Hewitt, Regional Administrator of the Fort 
Worth Regional Office of the Securities and Exchange 
Commission and Robert B. Fiske, Jr., United States 
Attorney for the Southern District of New York, 
announced that on February 7, 1977, on motion of the 
Department of Justice, the indictment against Kent 
M. Klineman, New York, New York, was dismissed. 


Additionally, Mr. Hewitt and Nathan Graham, United 
States Attorney for the Northern District of Oklahoma, 
announced that on December 21, 1976, Judge Allen 
E. Barrow at Tulsa, Oklahoma, sentenced Robert S. 
Trippet and Frank E. Sims, both of Tulsa, who both 
had earlier pled nolo contendere to one count of 
conspiracy and nine counts of mail fraud in connec- 
tion with the sale of securities, along with Harry L. 
Fitzgerald, Tulsa, who had earlier pled guilty to 
two counts of illegal sale of securities, all three 
defendants being former officers and directors of 





Home-Stake Production Company, Tulsa. Trippet 
received three years probation, a fine of $19,000, and 
was required to deposit $100,000 in an investors’ 
restitution fund. Sims received one year probation and 
was required to deposit $5,000 in the restitution 
fund. Fitzgerald, after being allowed to change his 
guilty plea to nolo contendere, was given one year 
unsupervised probation. 


Previously, on February 20, 1976, Klineman, 
Trippet, Sims and Fitzgerald, along with Norman C. 
Cross, Elmer M. Kunkel and David C. Davies, all 
of Tulsa, had been charged in a ten-count indictment 
consisting of conspiracy to violate the federal 
securities, tax and mail fraud statutes, and nine counts 
of mail fraud by a federal gand jury at Tulsa. Judge 
Barrow, on December 15, 1976, after a thirteen-week 
trial, granted defendant Cross’ motion for acquittal on 
all counts. On July 20, 1976, the indictment against 
defendant Kunkel was dismissed after Judge Barrow 
accepted his guilty plea to a one-count criminal 
information charging a misdemeanor violation of the 
anti-fraud provisions of the federal securities laws, 
which plea was then allowed to be changed to nolo 
contendere with no sentence resulting. On July 6, 
1976, charges in the indictment were dismissed 
against Davies. 


Trippet, Sims, Fitzgerald, Cross, Klineman, Kunkel 
and Davies, along with T. Conrad Greer, Santa 
Maria, California; Richard A. Ganong, Bakersfield, 
California; Herbert R. Smith, John T. Lenoir, 
Thomas A. Landrith, Jr., all of Tulsa; and Larry A. 
Martin, Houston, Texas, were named in a 39-count 
indictment by a federal grand jury at Los Angeles, 
California, on December 12, 1974, charging violations 
of the registration and anti-fraud provisions of the 
federal securities laws, the mail fraud statute, aiding 
and assisting the preparation of false federal income 
tax returns and conspiracy to violate the afore- 
mentioned statutes. This indictment was dismissed on 
February 25, 1976, by Judge Andrew Hauk except as 
to Lenoir, Greer and Ganong. 


Lenoir had on February 10, 1975, pled guilty to one 
count of conspiracy to violate the federal securities 
laws and the mail fraud statute and one count of 
aiding and assisting the preparation of false income 
tax return for which sentencing has not yet been set. 
On May 7, 1976, after stipulation to a six-count 
criminal information alleging one count of conspiracy, 
two counts of mail fraud and three counts of aiding 
and assisting the preparation of false income tax 
returns in substitution for charges in the indictment, 
and a four-day trial thereon in federal district court 
at Los Angeles, Greer was acquitted on all counts by 
Judge Andrew Hauk. Upon the Government's stipula- 
tion to the evidence presented in the trial of Greer, 
Judge Hauk, on May 7, 1976, also acquitted Ganong. 


The indictments alleged that the defendants conspired 
through Home-Stake Production Company to defraud 
the investing public out of more than $100 million 
through the sale of units of participation in annual oil 


development programs and common stock to the 
public. 


For further information see Litigation Releases No. 
6055, 6071, 6077, 6118, 6639, 6756, 7704 and 
Securities Exchange Act Release No. 10347. 





Litigation Release No. 7793/February 23, 1977 


United States v. Sheldon Salmon, Jerome H. Truen, 
William A. Helman, Melvin Spielman, Bernard C. 
Zipern, Bernard H. Sharf, Arthur B. Steinberg, Jeffrey 
Salmon and Robert E. Rosen, 77 Crim. 49 (S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office (’’NYRO’’) of the Securities and Ex- 
change Commission (‘Commission’), and Robert B. 
Fiske, Jr., United States Attorney for the Southern 
District of New York (U.S. Attorney’’), announced 
that on January 27, 1977, a federal Grand Jury, 
sitting in the Southern District of New York, returned 
a one count indictment charging Sheldon Salmon, 
Jerome H. Truen, William A. Helman, Melvin 
Spielman, Bernard C. Zipern, Bernard H. Sharf, 
Arthur B. Steinberg, Jeffrey Salmon and Robert E. 
Rosen each with conspiracy to defraud securities 
investors in violation of the federal securities laws. 


The defendants are the former principals and employ- 
ees of S. J. Salmon & Co., Inc. ("S. J. Salmon”), a 
defunct New York City brokerage firm whose registra- 
tion as a broker-dealer was revoked by the Commis- 
sion on August 7, 1975. They were previously 
sanctioned by the Commission in a related administra- 
tive proceeding instituted on September 26, 1974. 
(In the Matter of S. J. Salmon & Co., Inc., et al., 
Adm. Proc. File No. 3-4556). See Securities Exchange 
Act Release Nos. 34-11045, 34-11576, 34-11695, 
34-12007, and 34-12679. 


The indictment was a result of a joint investigation 
by staff members of the U.S. Attorney's Office and 
the NYRO. It charged that defendants conspired to 
employ various schemes and devices to defraud 
investors in connection with the offer and sale of nine 
over-the-counter securities underwritten by S. J. 
Salmon. These fraudulent devices included, among 
others, the following: 
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(1) Artifically raising, manipulating and maintaining 

the market price of the nine S. J. Salmon issues; 
(2) Guaranteeing stock traders in other brokerage 
firms against loss in connection with their trades 
in the nine S. J. Salmon issues; and 


“Parking’’ and ‘‘swapping’’ large blocks of the 
nine S. J. Salmon issues with other broker- 
dealers after previously arranging to repurchase 
the blocks at pre-determined times and prices. 


The defendants, if convicted, could each receive a 
maximum penalty of 5 years and a $10,000 fine. 





Litigation Release No. 7794/February 24, 1977 


SEC v. TRUSTEES LOAN AND DISCOUNT CO. 
and FRANK CATERINICCHIA 
(U.S.D.C. M.D. Ala. C-77-34-N) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced the filing of an amended complaint in the 
United States District Court for the Middle District of 
Alabama at Montgomery on February 11, 1977, 
seeking preliminary and permanent injunctions against 
Trustees Loan and Discount Co. (’’Trustees’’), an 
Aiabama small loan company with its principal place 
of business in Montgomery, Alabama and Frank 
Caterinicchia (‘‘Caterinicchia’’) of Birmingham, 
Alabama. Trustees was not named as a defendant 
in the original complaint. 


The Commission’s complaint charges Trustees and 
Caterinicchia with violations of the antifraud provisions 
of the Securities Act of 1933 and the Securities 
Exchange Act of 1934 in the offer and sale of the 
promissory notes of Trustees. The defendants are 
charged with making misrepresentations concerning, 
among other things, that Trustees’ notes provide a 
high interest rate with safety and that the company is 
backed by sound financial management that is un- 
excelled, while the company operated at a loss and 
its liabilities exceeded its assets. 


For further information see Litigation Release No. 
7769. 





Litigation Release No. 7795/February 24, 1$77 


U.S. v. Clarence H. Wagner 76 Crim. 258 T (USDC, 
MA.) 
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Floyd H. Gilbert, Administrator of the Boston Regional 
Office of the Securities and Exchange Commission 
and James N. Gabriel, U.S. Attorney for the District 
of Massachusetts, at Boston announced that the 
Honorable Joseph L. Tauro, U.S. District Judge for 
the District of Massachusetts, sentenced Clarence H. 
Wagner on February 17, 1977 to a term of two years, 
six months to be served in jail with the remaining 
eightsen months suspended and two years probation. 
Imposition of the sentence was stayed pending a 
possible appeal. 


Wagner was convicted by a federal jury on January 
13, 1977 on 27 counts of an indictment charging 
him with securities fraud and mail fraud. 


For further information, see Litigation Releases 7471 
and 7744. 





Litigation Release No. 7796/February 24, 1977 


U.S. v. Goss, et al. 
(USDC, Arizona, Crim. No. 75-560 PHX) 


William C. Smitherman, U.S. Attorney for the District 
of Arizona, William D. Goldsberry, Administrator of 
the Chicago Regional Office of the Securities and 
Exchange Commission and Robert H. Davenport, 
Administrator of the Denver Regional Office of the 
Securities and Exchange Commission, announced that 
on February 11, 1977, a Federal Court Jury in 
Phoenix, Arizona found Cadmus L. G. Goss of 
Phoenix, Arizona guilty on multiple counts of viola- 
tions of the registration and antifraud provisions of 
the Federal securities laws, the Mail Fraud Statute, 
and Conspiracy, all in connection with the offer and 
sale of securities of New Life Trust, Inc., an Arizona 
land company presently in bankruptcy. 


The Jury also found three defendants charged in the 
indictment not guilty on all counts. Those acquitted 
were Richard F. Vande Vegte (Mound, Minnesota), 
former president of Vande Vegte, Inc., a broker- 
dealer whose registration with the Commission was 


revoked; Arthur J. Kirsch (Des Moines, lowa), 
former president of Kirsch, Chandler, Feeney & Co., 
Inc., a broker-dealer whose registration with the 
Commission was_ revoked; Roland S. Moore 
(formerly of Omaha, Nebraska), former president of 
Moore, Kellogg and Sparks, Inc., a broker-dealer 
whose registration with the Commission was revoked. 





Prior to the trial, which lasted four and one-half 
months, Donald W. Sparks (Omaha, Nebraska), 
former secretary of Moore, Kellog and Sparks, Inc.; 
and Elary Rinehart (Wyane, Nebraska), former vice- 
president of Moore, Kellogg and Sparks, Inc., pled 
guilty to a one count information charging violation 
of Section 10(b) and Rule 10b-5 thereunder of the 
Securities Exchange Act of 1934. 


For further information, see Litigation Release Nos. 
7194, 6963, 6251, 6190, 6093, 6020. 





Litigation Release No. 7797/February 24, 1977 


UNITED STATES OF AMERICA v. NEIL T. NAFTALIN 
(Cr. No. 4-74-73; D. Minn.) 


Robert G. Renner, United States Attorney for the 
District of Minnesota and William D. Goldsberry, 
Regional Administrator, announced that on February 
1, 1977 Judge Earl Larson, United States District 
Judge for the District of Minnesota, Fourth Division, 
found Neil T. Naftalin guilty of violations of the anti- 
fraud provisions of the Securities Act of 1933 [15 
U.S.C. 77(q)(a)]. The Court, after a bench trial, 
found Naftalin guilty of 8 counts of securities fraud 
in which Naftalin employed a scheme and artifice to 
defraud by placing sell orders with broker-dealer 
firms for stock that Naftalin did not own and could 
not deliver. The Court found that in each instance 
Naftalin falsely represented that he owned the stock 
when, in fact, he did not. The Court found that 
Naftalin knew that each of the firms would not have 
accepted the sell orders had they known that Naftalin 
was ‘‘short’’ the securities and would have either 
required a margin deposit or not have accepted the 
sell order, or would have refused to complete the 
transaction. The Court also found that Naftalin 
“lulled” the broker-dealer firms when they requested 
delivery of the stock by falsely representing that the 
stock was being delivered to Naftalin by banks, 
transfer agents and other broker-dealers. None of the 
securities sold by Naftalin were ever delivered to the 
brokers who were required to ‘‘buy in’’ at substantial 
losses. 


The Court will sentence Naftalin at a later date. 





Litigation Release No. 7798/February 24, 1977 


SEC v. LOUIS J. ROUSSEL, JR., ET AL 
(E.D. La.) Civil Action No. 76-2571 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office, today announced that on February 
14, 1977 Federal Judge Frederick Heebe at New 
Orleans, Louisiana entered an order of permanent 
injunction against Scott Perkins, Garden City, Kansas. 
The injunction prohibits Perkins from further violations 
of the antifraud and tender offer provisions of the 
federal securities laws. 


Perkins consented to the order without admitting or 


denying the allegations in the Commission’s 
complaint. 


The complaint, which was filed on August 19, 
1976 alleged that Perkins and 15 other defendants 
in this action violated the antifraud, tender offer, and 
other provisions of the federal securities laws in con- 
nection with an attempt by Louis J. Roussel, Jr., 
New Orleans, Louisiana, to take over Farm & Ranch 
Financial, Inc., Wichita, Kansas. 


For further information, see Litigation Release No. 
75291. 
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